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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALONZO L. SMITH 
Houston, Texas, 

Plaintiff 

v. 

JOHN A. MARZALL 
Commissioner of Patents 
Washington, D. C., 

Defendant 

Civil Action No. 170— 5 '52 
Complaint 

To the Honorable Judges of the United States District 
Court for the District of Columbia: 

I 

Plaintiff, Alonzo L. Smith, a citizen of the United 
States of America and a resident of the City of Houston, 
County of Harris, State of Texas, with a place of busi¬ 
ness at 2200 West Alabama, Houston, Texas brings this 
suit in his own right. 

n 

Defendant, John A. Marzall, Commissioner of Patents, 
is a citizen of the United States of America, and is sued 
in his official capacity as Commissioner of Patents, domi¬ 
ciled in the District of Columbia. 

m 

This is a civil action brought under and pursuant to 
Section 63 of Title 35 in the United States Code (Section 
4915 of the Revised Statutes), as amended. 


Plaintiff, Alonzo L. Smith, prior to September 16, 1938, 
having made an invention of certain new and useful im¬ 
provements related to means and methods for detecting 
gas and oil derived from oil and gas formations which are 
penetrated in rotary methods of drilling wells, which in¬ 
vention is patentable within the contemplation of Revised 
Statute 4886, United States Code, Title 35, Section 31, 
as amended, did on September 16, 1938, file in the United 
States Patent Office an application for Letters Patent 
designated Serial No. 230,274; the said application con¬ 
taining, in accordance with the law in such cases made 
and provided, written descriptions of said improvements 
in such full, clear, concise and exact terms as to enable 
any person skilled in the art or science to which it apper¬ 
tains to make, construct, compound and use the same, the 
said application particularly pointing out and distinctly 
claiming the subject matter upon which plaintiff believed 
himself entitled to Letters Patent. Plaintiff, Alonzo L. 
Smith, at the time of filing the said application for Let¬ 
ters Patent did then, in accordance with the law in such 
cases made and provided, take oath, and does now reas¬ 
sert, that plaintiff Alonzo L. Smith is the first, original 
and sole inventor or discoverer and that plaintiff’s inven¬ 
tion or discovery was not known or used by others 
78 in this country before plaintiff’s invention or dis¬ 
covery thereof and not patented or described in 
any printed publication in this or any foreign country 
before his invention or discovery thereof, for more than 
one year prior to his application, and was not in public 
use or on sale in this country for more than one year 
prior to his application, and plaintiff Alonzo L. Smith 
alleges that the said invention or discovery has never 
been abandoned. 



Application Serial No. 230,274 was passed upon by the 
Primary Examiner in ex parte proceedings following the 
termination of Interference No. 81,858 between plaintiff’s 
application and the application of John T. Hayward, 
Serial No. 205,470, filed April 1, 1939, in which interfer¬ 
ence priority was awarded to John T. Hayward. The 
Primary Examiner, on May 9, 1950, in view of the de¬ 
cision in said interference adverse to plaintiff, reviewed 
the claims of plaintiff’s application which had previously 
been allowed, and finally rejected all claims in plaintiff’s 
application as being unpatentable over the subject matter 
of the counts of said interference, and refused to allow 
claims 3 to 6 inclusive, S to 14 inclusive, 19, 20, 21, 25, 27 
to 30 inclusive, 33, 34 and 36 to 50 inclusive, said claims 
appearing in plaintiff’s application Serial No. 230,274, 
profert of which is hereby made. Plaintiff, Alonzo L. 
Smith avers that the aforesaid claims are of proper 
form and define a novel and patentable invention for 
which plaintiff is entitled to Letters Patent. 

79 VI 

Plaintiff, Alonzo L. Smith thereafter appealed from the 
said decision of the Primary Examiner to the Board of 
Appeals of the United States Patent Office who, in a 
decision dated May 31, 1951, affirmed the Primary Exam¬ 
iner’s aforesaid final rejection of said claims 3 to 6 inclu¬ 
sive, 8 to 14 inclusive, 19, 20, 21, 25, 27 to 30 inclusive, 
33, 34. and 36 to 50 inclusive. Thereafter, plaintiff peti¬ 
tioned the Board of Appeals of the United States Patent 
Office requesting reconsideration and modification of the 
decision of May 31, 1951, of the said Board of Appeals: 
and, in a decision of the Board of Appeals dated July 12, 
1951. plaintiff’s Petition was denied. 


That in consequence thereof the Commissioner of Pat¬ 
ents has refused and still wrongfully refuses to grant 
Letters Patent on the said application of plaintiff Alonzo 
L. Smith for the invention or discovery defined in said 
claims 3 to 6 inclusive, 8 to 14 inclusive, 19, 20, 21, 25, 
27 to 30 inclusive, 33, 34 and 36 to 50 inclusive, although 
plaintiff Alonzo F. Smith is lawfully entitled thereto. 

VIII 

Plaintiff, Alonzo L. Smith avers that the decision of 
the Primary Examiner, the decision of the Board of Ap¬ 
peals of the United States Patent Office dated May 31, 
1951, and the decision of the said Board of Ap- 
80 pears dated July 12, 1951, refusing to reconsider or 
modify the decision of May 31, 1951, each is erron¬ 
eous and contrary to law and plaintiff avers that claims 
3 to 6 inclusive, 8 to 14 inclusive, 19, 20, 25, 27 to 30 
inclusive, 33, 34, 36 to 41 inclusive, 43, 46, 47, 49 and 50 
of plaintiff’s application embody and define patentable 
invention over the subject matter of the counts of said 
interference. 

IX 

Plaintiff, Alonzo L. Smith avers that claims 3 to 6 
inclusive, 8 to 14 inclusive, 19, 20, 27 to 30 inclusive, 33, 
34, 36 to 41 inclusive, 43, 46, 47, 49 and 50 set forth and 
define patentable inventions and discoveries not in issue 
in said interference and plaintiff avers that the inven¬ 
tions or discoveries covered by and defined in the claims 
enumerated in this paragraph were conceived and re¬ 
duced to practice prior to the earliest date of invention 
awarded John T. Hayward in Interference No. 81,S5S and 
plaintiff alleges the said inventions or discoveries have 
never been abandoned. 
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X 

Plaintiff, Alonzo L. Smith alleges that the award of the 
counts in issue in Interference No. 81,858 to John T. 
Hayward was based upon evidence of alleged reduction to 
practice by the successful party Hayward, which evidence 
plaintiff avers he discovered to be untrue, misleading, 
erroneous and fraudulent; and that, in consequence there¬ 
of the decisions of the Board of Appeals of the United 
States Patent Office of May 31, 1951 and July 12, 1951, 
and the refusal of the defendant to issue plaintiff 
SI Letters Patent containing claims 3 to 6 inclusive, 
S to 14 inclusive, 19, 20, 21, 25, 27 to 30 inclusive, 
33, 34, and 36 to 50 inclusive, are erroneous and contrary 
to law. 

XI 

No appeal to the United States Court of Customs and 
Patent Appeals from said decisions of the Board of Ap¬ 
peals of the United States Patent Office, dated May 31, 
1951, and July 12, 1951, has been taken, plaintiff electing 
instead to seek his remedies by this complaint as provided 
for by Section 4915 of the Revised Statutes (35 U.S.C. 
63). 

xn 

WHEREFORE, plaintiff brings this action under and 
in accordance with the provisions of the statute afore¬ 
said, and prays the Honorable Court: 

1. To order, adjudge and decree that the inventions or 
discoveries as set forth in claims 3 to 6 inclusive, 8 to 14 
inclusive, 19, 20, 25, 27 to 30 inclusive, 33, 34, 36 to 41 
inclusive, 43, 46, 47, 49. and 50 of plaintiff’s application 
Serial No. 230,274, embody and define patentable inven¬ 
tion over the subject matter of the counts in issue in 
Interference No. 81,858. 

2. To order, adjudge and decree that the inventions or 
dicoveries as set forth in claims 3 to 6 inclusive, 8 to 14 
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inclusive, 19, 20, 25, 27 to 30 inclusive, 33, 34, 36 to 41 
inclusive, 43, 46, 47, 49 and 50 of plaintiff’s application 
Serial No. 230,274 were not at issue in said inter- 
82 ference No. S1,S58 and were conceived and reduced 
to practice by plaintiff prior to the earliest date of 
invention awarded John T. Hayward in said interference, 
and that the said inventions or discoveries have never 
been abandoned by the plaintiff. 

3. To order, adjudge and decree that plaintiff, Alonzo 
L. Smith, is the true, original, first, and sole inventor of 
the subject matter as set forth in the aforesaid claims 3 
to 6 inclusive, S to 14 inclusive, 19, 20, 21, 25, 27 to 30 in¬ 
clusive, 33,34 and 36 to 50 inclusive of the said application 
Serial No. 230.274, filed September 16, 1938, and that 
plaintiff Alonzo L. Smith is entitled to receive Letters 
Patent on said application for said invention as defined 
in the said claims 3 to 6 inclusive, 8 to 14 inclusive, 19, 20. 
21, 25, 27 to 30 inclusive, 33, 34 and 36 to 50 inclusive, 
thereof. 

4. To authorize and direct the Commissioner of Pat¬ 
ents to issue to plaintiff, Alonzo L. Smith, Letters Patent 
of the United States including the aforesaid claims 3 to 6 
inclusive, 8 to 14 inclusive, 19, 20, 21, 25, 27 to 30 inclu¬ 
sive, 33, 34 and 36 to 50 inclusive, upon the filing in the 
Patent Office by the plaintiff of a copy of the adjudica¬ 
tion of this Court and otherwise complying with the 
requirements of the law in such cases made and provided. 

5. For such other and further relief as the Honorable 
Court may deem just and proper. 

ALONZO L. SMITH, Plaintiff 
By /s/ George R. Jones 
George R. Jones 
1411 Pennsylvania Avenue N.W. 
Washington 4, D. C. 

National 2299 
Counsel for Plaintiff 
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83 Filed Jan 11 1952 Harry M. Hull, Clerk 

Edward A. Haight 
Haight, Goldstein and Haight 
209 South La Salle Street 
Chicago 4, Illinois 

Beale and Jones 

1411 Pennsylvania Avenue N. W. 

Washington 4, D. C. 

Of Counsel 

• • • • 

84 Filed Jan 25 1952 Harry M. Hull, Clerk 

Answer to the Complaint 

To the Honorable the Judges of the United States District 
Court for the District of Columbia 

I, II. The defendant admits the allegations of para¬ 
graphs I and II of the complaint. 

III. He denies that this action is properly brought 
under Section 4915 of the Revised Statutes. He states 
that the decision of the Board of Appeals was rendered 
May 31, 1951 and that the present action was not com¬ 
menced within six months of that date as required by the 
statute. 

IV. He admits that application was duly filed as al¬ 
leged in paragraph IV of the complaint and contained 
allegations corresponding to the statements set forth in 

that paragraph. He denies for the reasons herein- 

85 after given that that application constitutes a 
proper basis for the allowance to the plaintiff of 

any of the claims referred to in the complaint. 

V. He denies that the claims referred to in para¬ 
graph V define an invention which is patentable or for 
which the plaintiff is entitled to a patent He admits 
the remaining allegations of paragraph V. 
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VI. He admits the allegations of paragraph VI. 

VII. He admits that he has refused and continues to 
refuse to grant a patent as set forth in paragraph VTI. 
He denies that such refusal is wrongful or that the plaiiv 
tiff is lawfully entitled to such a patent. 

VIII. IX, X. He denies the allegations of paragraphs 
VIII, IX, and X. 

XI. He admits the allegations of paragraph XI. 

FURTHER ANSWERING, the defendant states that 
the plaintiff is not entitled to a patent containing any of 
the claims referred to in the complaint for the reasons 
given and in view of the reference cited in the final re¬ 
jection, examiner’s statement, and the decisions of the 
Board of Appeals. Profert of copies of the said final 
rejection, statement, decisions and reference is hereby 
made. 

Respectfully submitted, 

/s/ E. L. Reynolds 

Solicitor, U. S. Patent Office, 
Attorney for Defendants. 

• • • • 

96 Filed Apr 13 1953 Harry M. Hull, Clerk 
Amendment to Complaint 

Now comes the Plaintiff, Alonzo L. Smith, under Rule 
15(a) F.R.C.P. and respectfully asks leave of this Honor¬ 
able Court to amend his Complaint filed herein as follows: 

Cancel paragraph V of the Complaint, as filed, and 
substitute the following: 

Application Serial No. 230,274 vras passed upon by the 
Primary Examiner in ex parte proceedings following the 
termination of Interference No. 81,858 between plaintiff’s 
application and the application of John T. Hayward, 
Serial No. 265,470, filed April 1, 1939, in which interfer- 
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ence priority was awarded to John T. Hayward. The 
Primary Examiner, on May 9, 1950, in view of the de¬ 
cision in said interference adverse to plaintiff, reviewed 
the claims of plaintiff’s application which had previously 
been allowed, and finally rejected all claims in plaintiff’s 
application as being unpatentable over the subject 
97 matter of the counts of said interference, and 
refused to allow claims 3 to 6 inclusive, S to 14 
inclusive, 19, 20, 21, 25, 27 to 30 inclusive, 33, 34 and 36 
to 50 inclusive, said claims appearing in plaintiff’s appli¬ 
cation Serial No. 230,274, profert of which is hereby made. 
Plaintiff, Alonzo L. Smith avers that claims 3 to 6 inclu¬ 
sive, S to 14 inclusive, 19, 20, 21, 25, 27 to 30 inclusive, 
33 and 37, aforesaid, are of proper form and define a 
novel and patentable invention for which plaintiff is 
entitled to Letters Patent. 

Cancel paragraph VII of the Complaint, as filed, and 
substitute the following: 

That in consequence thereof the Commissioner of Pat¬ 
ents has refused and still wrongfully refuses to grant 
Letters Patent on the said application of ])laintiff Alonzo 
L. Smith for the invention or discovery in said claims 
3 to 6 inclusive, 8 to 14 inclusive, 19, 20, 21, 25, 27 to 30 
inclusive, 33, 34 and 36 to 50 inclusive, although plaintiff 
Alonzo L. Smith is lawfully entitled to claims 3 to 6 in¬ 
clusive, 8 to 14 inclusive, 19, 20, 21, 25, 27 to 30 inclusive, 
33 and 37. 

Cancel paragraph VIII of the Complaint, as filed, and 
substitute the following: 

Plaintiff, Alonzo L. Smith avers that the decision 
9S of the Board of Appeals of the United States Pat¬ 
ent Office dated May 31, 1951, and the decision of 
the said Board of Appeals dated July 12, 1951, refusing 
to reconsider or modify the decision of May 31, 1951, each 
is erroneous and contrary to law and plaintiff avers that 
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claims 3 to 6 inclusive, 8 to 14 inclusive, 19, 20, 21, 25, 27 
to 30 inclusive, 33 and 37 of plaintiff’s application embody 
and define patentable invention over the subject matter 
of the counts of said interference. 

Cancel paragraph IX of the Complaint, as filed, and 
substitute the following: 

Plaintiff, Alonzo L. Smith avers that claims 3 to 6 in¬ 
clusive, 8 to 14 inclusive, 19, 20, 21, 25, 27 to 30 inclusive, 
33 and 37 set forth and define patentable inventions and 
discoveries not in issue in said interference and plaintiff 
alleges the said inventions or discoveries have never been 
abandoned. 

Cancel paragraph X of the Complaint, as filed. 

That the prayers on pages 6 and 7 of the Complaint, as 
filed and numbered 1 to 4 inclusive, be amended to read 
as follows: 

(a) To order, adjudge and decree that the inventions 
or discoveries as set forth in claims 3 to 6 inclusive, 8 to 

14 inclusive, 19, 20, 21, 25, 27 to 30 inclusive, 33 
99 and 37 of plaintiff’s application Serial No. 230,274, 
embody and define patentable invention over the 
subject matter of the counts in issue in Interference No. 
81,858, and that the said inventions or discoveries have 
never been abandoned by the plaintiff. 

(b) To order, adjudge and decree that plaintiff, 
Alonzo L. Smith, is the true, original, first and sole 
inventor of the subject matter as set forth in the afore¬ 
said claims 3 to 6 inclusive, 8 to 14 inclusive, 19, 20, 21, 
25, 27 to 30 inclusive, 33 and 37 of the said application 
Serial No. 230.274, filed September 16, 1938, and that 
plaintiff, Alonzo L. Smith is entitled to receive Letters 
Patent on said application for said invention as defined 
in the said claims 3 to 6 inclusive, 8 to 14 inclusive, 19, 
20. 21, 25, 27 to 30 inclusive, 33 and 37 thereof. 
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(c) To authorize and direct the Commissioner of Pat¬ 
ents to issue to plaintiff, Alonzo L. Smith, Letters Patent 
of the United States including the aforesaid claims 3 to 6 
inclusive, 8 to 14 inclusive, 19, 20, 21, 25, 27 to 30 inclu¬ 
sive, 33 and 37, upon the filing in the Patent Office by 
the plaintiff of a copy of the adjudication of this Court 
and otherwise complying with the requirements of the 
law in such cases made and provided. 

j 

100 (d) For such other and further relief as the 
Honorable Court may deem just and proper. 

ALONZO L. SMITH, Plaintiff 

By /s/ George R. Jones 
George R. Jones 
Beale and Jones 
711 Fourteenth Street, N.W. 
Washington 5, D. C. 

Counsel for Plaintiff 

Service of the above Amendment To The Complaint is 
acknowledged this 13th day of April 1953, and the De¬ 
fendant concurs in the filing and entry of the said 
amendment. 

/s/ E. L. Reynolds 
E. L. Reynolds 
Solicitor U. S. Patent Office 
Counsel for Defendant 

• • • • 

101 Filed Apr 16 1953 Harry M. Hull, Clerk 

Answer to the Amended Complaint 

To the Honorable the Judges of the United States District 
Court for the District of Columbia 

Now comes the defendant, Robert C. Watson, Commis¬ 
sioner of Patents, and makes answer to those portions of 
the complaint which were amended by the paper filed on 
or about April 13, 1953, as follows: 
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V. The defendant admits that the procedure set forth 
in paragraph V of the amended complaint was followed. 
He denies that any of the claims referred to in that para¬ 
graph define an invention which is allowable or patentable 
to the plaintiff. 

VII. He denies that the refusal of a patent referred 
to in paragraph VII was wrongful or that the 

102 plaintiff is lawfully entitled to such a patent. He 
admits that he has refused to grant such a patent 
as alleged in paragraph VII. 

VIII, IX. He denies the allegations of paragraphs 
VIII and IX. 

Since the remaining portion of the amended complaint 
consists of prayers no answer is made thereto. 

Respectfully submitted, 

/s/ E. L. Reynolds 

Solicitor, U. S. Patent Office, 
Attorney for Defendant. 

• • • • 

74 THE COURT: You are not contesting Hay¬ 
ward’s priority? 

MR. JONES: We are not trying to diminish Hay¬ 
worth’s patent in any sense. 

THE COURT: You are not contesting his priority? 
MR. JONES: Not contesting his priority. 

MR. MOORE: The Commissioner has no objection to 
the granting of the motion to intervene. 

THE COURT: Why do you object to the intervention? 
MR. JONES: We feel that in bringing in the party 
Heyward, he is trying to enlarge the scope of the action. 

THE COURT: One cannot enlarge the scope of the 
action by allowing intervention. 

MR. JONES: He is not permitted by the statute under 
Section 145 of the Patent Code to come in. 
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THE COURT: Intervention the Court has dis- 
75 cretion to grant. 

MR. JONES: The suit is predicated on Section 
145, which says that a dissatisfied appellant before the 
Board of Appeals of the Patent Office must sue the 
Commissioner; there is no mention of any priority ques¬ 
tion at all here. 

THE COURT: In view of the fact that the Commis¬ 
sioner, who is named as a defendant, has no objection to 
the intervention, and in view of the fact that the Court 
cannot see how the plaintiff would be prejudiced, the 
motion is granted. 

• * • • 

120 Filed May 4 1953 Harry M. Hull, Clerk 

Intervenor s Answer to Complaint as Amended 

1. Intervenor admits the allegations of Paragraphs I 
and II of the complaint as amended. 

2. Answering Paragraph III of the complaint as 
amended. 

(a) Intervenor denies that this action was properly 
brought under and pursuant to Section 63 of Title 35 of 
the United States Code (Section 4915 of the Revised 
Statutes) as amended. 

(b) Intervenor states that plaintiff has failed to give 
“notice to adverse parties” and specifically to intervenor 

as required by Section 63 of Title 35 of the United 

121 States Code (Section 4915 of the Revised Statutes) 
as amended. 

(c) Intervenor states that this Court is without juris¬ 
diction over this action in consequence of failure of plain¬ 
tiff to give notice to intervenor and to make intervenor a 
party within the time limit fixed by Section 63 of Title 35 


of the United States Code (Section 4915 of the Revised 
Statutes) as amended. 

3. Intervenor denies the allegations of Paragraphs IV, 
V, VI, VII, VIII and IX of the complaint as amended. 

4. Intervenor states that the complaint as amended 
contains no Paragraph X. 

5. Intervenor denies the allegations of Paragraph XI 
of the complaint as amended. 

6. Intervenor denies that plaintiff is entitled to the 
relief prayed for in Paragraph XII of the complaint as 
amended, or to relief of any nature whatsoever. 

7. Intervenor states that the plaintiff is not entitled 
to a patent containing any of the claims referred to in 
the complaint as amended in view T of the references cited 
by the United States Patent Office during the prosecution 
of plaintiff’s United States patent application Serial No. 
230,274, filed September 16, 1938; also in view’ of the fol¬ 
lowing additional references: 

United States patent No. 1,894,713—Searle, filed 
122 July 29, 1930, and issued January 17, 1933, and 

United States patent No. 2,142,270—Vander 
Henst, filed December 18, 1936, and issued January 3, 
1939. 

8. Intervenor states that plaintiff is not the first in¬ 
ventor of the subject matter of any of the claims enu¬ 
merated in the complaint. 

9. Intervenor states that the subject matter of the 
claims enumerated in the complaint were previously pat¬ 
ented in Letters Patent No. 2,489,180 granted to inter¬ 
venor on November 22,1949. 

10. Intervenor states that he is the John T. Hayward 
who w’as a party to Interference No. 81,858 to which 
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reference is made in Paragraph V of the complaint as 
amended, and that the question of priority of invention 
as between plaintiff and intervenor is res judicata in 
view of a final award of priority of invention to inter¬ 
venor by the United States Court of Customs and Patent 
Appeals in a decision dated June 2S, 1949 and reported 
at 176 F. 2d 914, 37 CCPA (Patents) 718, 83 USPQ 123, 
and a further decision of the United States Court of 
Customs and Patent Appeals dated December 18, 1951 and 
reported at 193 F. 2d 19S, 39 CCPA (Patents) 748, 92 
USPQ 126. 

11. Intervenor states that the lack of right of plaintiff 
to obtain an allowance of claims corresponding to the 
counts of Interference No. S1,S5S between plaintiff and 

intervenor is res judicata in view of the termina- 
123 tion of such interference proceedings by a final 
award of priority to intervenor. 

12. Intervenor states that the lack of right of plaintiff 
to an allowance of claims not patentablv distinct from 
the counts of Interference No. 81,858 between plaintiff 
and intervenor is res judicata in view of the termination 
of such interference proceedings by a final award of 
priority to intervenor. 

13. Intervenor states that the lack of right of plaintiff 
to an allowance of claims directed to any subject matter 
common to the disclosures of the patent applications of 
intervenor and plaintiff involved in Interference No. 
81,S58 is res pudicata in view of the termination of such 
interference proceedings by a final award of priority to 
intervenor. 

14. WHEREFORE, intervenor prays that the com¬ 
plaint as amended by dismissed. 

/s/ James P. Burns 
James P. Burns 
850 Munsey Building 
Washington 4, D. C. 


V 
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4 
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Of Counsel: 

/s/ Vernon H. Doane 
Vernon H. Doane 
850 Munsey Building 
Washington 4, D. C. 

/s/ Edward S. Irons 
Edward S. Irons 
850 Munsey Building 
Washington 4, D. C. 

• • • • 

24 While I am mentioning claims, I better say that 
we withdrew some from suit by amendment, and 

we then have tried to further reduce the number of 
claims in issue to try to get it a little more workable 
because there were entirely too many, and I would say 
that about seven more claims we won’t contend for. 

THE COURT: What are the claims on which you are 
going to rely? 

MR. HAIGHT: All right. There are first certain 
apparatus claims, if I may give them to you in two 
groups, Your Honor. 

THE COURT: Are they numbered? 

MR. HEIGHT: I can give them to you consectively. 
THE COURT: Very well. 

MR. HEIGHT: 6, 8, 9, 10, 11, 12, 13, 14, 20, 21, 27, 28, 
29, 30, and that should make 14 claims. 

THE COURT: Yes, it does. 

Those are the ones on which you are relying in this 
proceeding; is that right? 

MR. HAIGHT: Yes, Your Honor. 

THE COURT: And the Government’s position in that 
case is that they are also all covered by your res judi¬ 
cata claim and also by the cited references; is that right? 
MR. MOORE: The cited references is the basis 

25 of the rejection, on res judicata. The rejection 
boils down to that res judicata. 
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• • * • 

28 Proceedings 

TIIE DEPUTY CLERK: Smith v. the Commissioner 
of Patents. 

THE COURT: Gentlemen, bearing in mind that I 
didn't have an opportunity, as you can see, before this 
case was reached yesterday, I wonder if I can briefly get 
an idea of the status of the case, not going into the 
question of the merits of the invention. 

Does Smith claim that his invention antedated that of 
the other one? 

MR. HAIGHT: That is a question, Your Honor, I 
alwavs like to give a ves or no answer if I can. As to 
the counts of the interference, no. That is certainly res 
judicata. 

As to the interference counts, Hayward is ahead of 
Smith, but that Smith was doing some work and had an 
invention ahead of ITayward, we do contend that, yes. 

THE COURT: Well, are you contending that this is 
an improvement over Hayward? Is that what you are 
contending, or that it is an original invention of Smith’s? 

MR. HAIGHT: An original invention of Smith. 

Now. actually, the Smith invention in a broad inven¬ 
tion was ahead of Hayward, and the invention as limited 
to the actual separation at the top of the well, it has 
been held that Hayward was first there. 

29 Now, those are the interference counts, and that 
is what has been awarded to Hayward. 

THE COURT: What is the issue before me here, 
then ? 

MR. HATGHT: As to other claims, not so limited. 

THE COURT: And the Government claims and the 
intervener claims, as I understand it, that these addi¬ 
tional claims are also res judicata? 

MR. MOORE: Yes, res judicata as to every claim 
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that was in issue or could have been put in issue in the 
interference between Smith and Hayward. 

THE COURT: I am trying to get the issue. I am 
not passing on it but I am merely asking about it. 

MR. MOORE: The two applications of which the 
drawings are on the board were in the interference, and 
in that interference both the board of examiners and the 
Court of Customs and Patent Appeals on appeal held 
that Hayward was the prior inventor. 

That award of priority precludes, in the view of the 
Government, Smith from obtaining any claims which are 
readable upon the Hayward application. 

THE COURT: Those claims which you mentioned 
yesterday, Mr. Haight, which you stated for the record, 
you claim were not covered by the interference proceed¬ 
ing? 

MR. HAIGHT: That is correct, Your Honor. I will 
hand up copies in convenient form of five claims, 
30 and they are Claims 8 , 9, 12 , 20 and 28, and I had 
these typed up because they are a fairly represen¬ 
tative group, but I haven’t finished m 3 ’ answer to Your 
Honor’s question, as to whether it is a priority question 
or invention over Hayward. 

Now, as to some of these claims, we sa\’ that even if 
the interference be treated as res judicata, the claims are 
patentable over Ha 3 *ward, even if we treat it that way. 

THE COURT: Don’t I have to take the claims that 
were decided in the interference proceeding as res judi¬ 
cata ? Do I have any right to go into them ? 

MR. HAIGHT: No. We did when the suit was filed 
but we don’t now, Your Honor. I think the law is set¬ 
tled that we cannot go into them. It is res judicata, the 
interference claims. 

THE COURT: Then the Government’s position on 
that is that ever\’thing was put in interference and there¬ 
fore this also is res judicata? 

MR. MOORE: That is right. Everything that is un- 



patentable over the counts of the interference and unpat¬ 
entable over the disclosure of the Hayward application is 
res judicata. 

THE COURT: Assuming that Mr. Haight’s position 
is correct, however, what is the position of the Govern¬ 
ment then, or do you have a position then? 

MR. MOORE: I don’t know that we have a posi- 
31 tion then. 

• • • • 

34 MR. BURNS: And it also is unpatentable under 
the prior art. 

THE COURT: Is that the Government’s position, too, 
or are you standing squarely on the question of res judi¬ 
cata? 

MR. MOORE: We are standing on the decision of the 
Board, which is based on res judicata. 

THE COURT: All right. You may proceed, sir. 

MR. MOORE: I assume that the Commissioner of 
Patents is without more entitled to a judgment as to 
Claims 3, 4, 5. 19, 25, 33, and 37, wilich the plaintiff indi¬ 
cated he wasn’t going to contend for here in this court. 
TTTE COURT: That is my understanding, Mr. Haight. 
MR. HAIGHT: That is mine, too. 

THE COURT: The only claims you stand on are those 
which you gave yesterday, which are 6, 8, 9, 10, 11, 12, 13, 
14. 20, 21. 27, 28, 29, and 30? 

MR. HAIGHT: That is correct, Your Honor. 

I w*as checking the numbers, that is the reason I didn’t 
look up. 

THE COURT: Maybe I read them too fast. I thought 
I wrote them down correctlv. 

MR. HAIGHT: Yes. 

MR. MOORE: As I have already indicated in response 
to the Court’s question, the case at bar is like the ordi¬ 
nary suit under Section 4915 of the Revised Stat- 

35 utes in that the case for the Commissioner of Pat¬ 
ents is founded upon the decisions of the primary 

Examiner and the Board of Appeals. 



41 


R. E. Dansby 

was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. HAIGHT: 

Q Mr. Dansby, will you state your name, please? A 
R. E. Dansby. 

Q Where do you live? A At 1305 College Avenue, 
South Houston, Texas. 

Q What is your occupation? A I am a mud engi¬ 
neer. 

Q You are a registered professional engineer in the 
State of Texas? A I am, sir. 

Q How long have you been a mud engineer? A Ap¬ 
proximately 20 years, or 20 years sometime next month. 

Q And part of that has been in the employ of major 
oil companies? A Pure Oil and Stanolind Oil & 
42 Gas Company: that is correct. 

Q And the last approximately eight years as a 
consulting engineer; is that right? A Yes, sir. 

Q Where did you go to school? A Texas A & M 
College. 

Q What did you do wdien you got out of school? A 
I taught chemistry and physics and other sciences in high 
school for approximately four years. 

Q And then you got into the mud engineering busi¬ 
ness? A Yes, sir. 

Q Before I ask you more in detail about the mud used 
in rotary drilling, I winder if you could just briefly de¬ 
scribe the drilling for oil or gas by the rotary method? 
A Well, it is mainly putting a bit on a string of pipe 
and rotating that bit by turning the pipe to dig up the 
formation. 
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As a general rule, it is necessary to set what they call 
a surface casing, which is a short string at the top, in 
order that other equipment can be attached to it, such as 
flow lines and blowout preventers. 

The mud is circulated from the pit by a pump through 
a rubber hose into the top of the drill stem, down through 
the drill stem, and back up through the annulus, and 
returned to the surface, back into the pump suction 
pit. 

43 Q Now, you mentioned casing. Can you see 
that surface casing numbered 5 on the drawing of 

the Smith application? A Yes. 

Q You testified that your occupation was a mud engi¬ 
neer. 

Can you just briefly state what a mud engineer does? 
A The duties of the mud engineer usually are to pre¬ 
pare a program before a well is started of the types of 
mud that will be used at various depths of drilling, and 
then lie will by physical and chemical tests with various 
mud-testing equipment determine if these characteristics 
are being maintained to the bottom of the hole, and if 
they are not. then it is his duty to recommend treatment 
of materials and chemicals that will put that mud into the 
condition that is required for the various operations. 

Q Now, when you say that the mud engineer sets up a 
program that suggests that there may be some problems, 
and I wonder if you could tell us what the problems are 
or what some of the considerations are with respect to 
mud or a mud program? A The mud engineer should 
collect information from the geologist and the paleontolo¬ 
gist. or other people interested in this type of w*ork, and 
then predict the type of formation that will likely give 
trouble, such as abnormal pressures or heaving shale, or 
things of that nature. 

44 Q Can you without too much detail just state 
briefly what some of these problems are that con¬ 
front one in rotary drilling and which are met by mud 


control? A Well, for example, salt water enters the 
mud, and it will tend to destroy the colloidal clay content 
of the mud. 

If gases enter the mud, they will decrease the density 
or hydrostatic pressure, which is holding on the forma¬ 
tion, and if cements enter the mud they do the same 
thing. 

If these shales are permitted to absorb water from the 
mud, they will swell and heave into the hole. 

Q That is, they will pinch the diameter of the hole 
originally drilled? A Yes. 

Q You mentioned gas getting into mud. Can you de¬ 
scribe the consistency of this mud and how it holds gas? 
A A drilling mud or a drilling fluid and, of course, it is 
possible in some cases to drill with water, but in some 
cases that is not possible, and when you do clays are 
usuallv the base of that mud, and when clavs are added 
to water, they increase the viscosity, and they increase 
the jell strength, and they may or may not change the 
pH, or acidity or alkalinity, and this way you have a 
viscous fluid which will suspend your cuttings and which 
will return the cuttings to the surface. 

45 In this manner it makes—well, it is just neces¬ 
sary to have viscosity and jell strengths, which 
gives it a thick appearance and in fact it is thick. 

Q What do you mean by jell strength? A A good 
drilling fluid will, when it is thoroughly agitated, be very 
liquid. As soon as it is quiescent or quiet, it will thicken 
up into what we call a tixotropic jell, which means it 
thickens. 

Q You mentioned holding the cuttings or carrying 
them to the surface. What happens to the cuttings when 
your drill stem is pulled out of the hole? A The cut¬ 
tings remain in the mud, wfliere they are stopped, wiien 
the pump is stopped, and circulation stopped, the cut¬ 
tings will remain where they are stopped. 
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Q That is, if you were drilling at 10,000 feet and 
stopped, let us say, to change a bit which necessitates 
pulling the entire drill stem out of the hole; is that cor¬ 
rect? A That is correct. 

Q How long would it take to change a bit at 10,000 
feet? A I would say roughly, it depends on the crew 
and the rig, but between six and eight or nine hours. 

Q During that time, is mud being circulated? A No; 
the mud is still. 

Q Then while the pipe is out of the hole or 

46 partly out, what happens to the cuttings that were 
on their way up the hole when the mud was being 

circulated? A If the mud is in proper condition, the 
cuttings will stop where they stopped when the pump 
stopped. 

Q That is, they will be interspersed over this two-mile 
column of mud? A That is right. 

Q Now, let us get to gas cut mud. What is gas cut 
mud? A Gas cut mud is mud that has passed gas or 
air or any gases trapped in the mud. 

It is circulated in the mid, and in most cases and in 
practically all cases, it is very hard to remove it from 
drilling mud. 

Q Now, if gas gets into the mud when a gas forma¬ 
tion is encountered in drilling, how does that gas come 
to the surface? I don’t mean a blow-out now, I mean in 
normal operation with adequate pressure on the column 
of mud. A There will be necessarily some gas removed. 
Whatever gas is in the formation that is actually drilled 
up will come into the mud and be circulated to the sur¬ 
face by the mud pump. 

Q Well, now, does it come up as free gas traveling up 
with the mud or is it in minute particles entrained 

47 in the mud ? A It is usually entrained in the mud. 
It will be in very small volume at the bottom but 

will start expanding slowly from the bottom and will con¬ 
tinue to expand and mix in the mud as it comes to the 
surface. 
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Q The return line on a rig as shown, I believe, as 9 
in the Hayward application and 17 in the Smith applica¬ 
tion, can you tell us what the approximate size of a re¬ 
turn line is? A Normally they are seven or eight 
inches in diameter. 

Q And that has been true for sometime, has it? A 
Yes, sir. 

Q At what rate is mud circulated in rotary drilling? 
A That will, of course, depend upon the depth of the 
hole, and the size of the equipment on the well. Some 
pumps are very small and some pumps are exceedingly 
large, but I would roughly say that a reasonable average 
would be between 400 and 500 gallons per minute. 

Q Now, when mud of that velocity is being circulated 
through the drill stem and out up the hole again, what 
will be the linear velocity of that mud in a flow line of 
average size? A Well, considering between 400 and 500 
gallons a minute, it should be around 150 feet per minute. 

Q In your work, have you observed the analysis or 
logging of mud from the flow line to determine the 
48 presence of gas? A Oh, yes; sure. 

Q That is currently being done? A Yes. 

Q In oil fields in many places? A Yes. 

Q Have you observed the equipment of different man¬ 
ufacturers being used in that? A Yes. 

Q Can you name any? A Well, I have seen Baroid 
Sales Company, Core Laboratory Trucks, and I have ob¬ 
served some of Mr. Smith’s equipment. 

Q When you say truck, what do you mean by truck? 
A Well, they sometimes have trailers and sometimes 
they are trucks, but where they have their testing equip¬ 
ment mounted in the trailer or truck for running various 
analyses on drilling mud, which they do. 

Q Well, how do they get the mud in the truck? A I 
have observed lines coming off the flow lines, passing 
through the truck, and passing through their equipment 
and back out to the mud pit. 
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Q How far from the derrick floor will they park their 
truck or trailer? A I think as a general rule they get 
as close as they can without getting in the way of 

49 other operations: usually 20 or 30 feet from the 
derrick. 

Q Have you ever examined mud by taking a sample 
at the well and taking it back to the laboratory? A Oh, 
certainly: that it very common. 

Q Do you find that you can get an accurate result as 
to what is in the mud by putting it in a jar or something 
and taking it back to the laboratory? A That is very 
common: yes, sir. 

Q Did you ever do that when you were with Pure Oil 
or Stanolind? A I don’t recall with Pure Oil, but it was 
very much of a practice with Stanolind, not only to carry 
it into our local laboratory, but to send it into various 
research laboratories and into our main research labora¬ 
tory in Tulsa. 

Q Have you ever done it as a consulting engineer? A 
Yes. I have actually picked up mud from at least five 
miles not more than two weeks ago and carried it into my 
own laboratory for analysis. 

Q Do you expect that that mud will give you the same 
result as though you had moved your laboratory to the 
rig: do you ? A Why, certainly. 

Q I didn't ask you, and I now will ask you the reasons 
for checking on the gas in the mud at a well or by 

50 any other method? A Well, of course, my in¬ 
terest in checking gas on the well has usually been 

to prevent blow-outs or to prevent trouble of that form, 
which means preventing circulating the gas and continu¬ 
ing to reduce the hydrostatic pressure of the mud on the 
formation, permitting more gas to come in the well and 
blow” out. 

Of course, we all understand that a well is drilled 
looking for oil and gas, and a determination of gas in the 


drilling mud would indicate to the driller that he has 
started or is penetrating a gas sand. 

Q Is oil frequently found beneath gas? A Very 
often. 

MR. HAIGHT: I might say, Your Honor, I was think¬ 
ing of having the witness describe the core and bit. I 
notice in the interference record there is some testimony 
as to that, and if Your Honor wants that testimony. 

THE COURT: Suppose you go ahead briefly. 

BY MR. HAIGHT: 

Q Will you briefly describe the method of determining 
whether there was gas or oil in this formation being 
drilled or to be drilled back in the early ’30s? What 
method was then used? A The formation was cored 
with a bit which had a hole in the inner barrel. That 
went through this part of the formation which wasn’t 
cut by the bit. and which had what we call a core 
51 catcher. There are many different kinds. But it 
is like fingers on a wire that cuts the core off and 
holds it in the inner barrel, and that would be drawn out 
of the hole by either removing the entire drill pipe with 
that type of barrel, or by having a wire-lined barrel and 
going in with the wire and taking up the barrel and pull¬ 
ing it out. 

Q Now, when they removed the core by removing the 
drilling stem, that necessarily stopped drilling operations, 
didn’t it? A That is right. 

Q Now, when using a wire line, which is a more recent 
method for recovering the core, am I correct that in that 
instance they will raise, when they -want to make recovery, 
they will raise the drill stem sufficiently to get the kelly 
off the top of the drill stem? A That is right. 

Q And they will lower a line down through the drill 
stem, lower a wire line on down until it engages the core 
barrel? A That is right. 

Q Which holds the core at the bottom of the drill 
stem? A Correct. 
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Q And that is then retrieved from the drill stem and 
then it is recoupled and drilling begins again; is 

52 that right? A That is right 

MR. HAIGHT: I trust, Your Honor, that the 

little leading is acceptable. 

THE COURT: I don’t think in a case like this it is 
objectionable. 

MR. HAIGHT: I thought that it would perhaps save 
time. 

That is all. 

THE COURT: Do you have any questions, Mr. Moore? 
MR. MOORE: No questions. 

MR. BURNS: I would like to ask a couple of ques¬ 
tions. I will be very brief, Your Honor. 

Cross Examination 
BY MR. BURNS: 

Q Mr. Dansby, you mentioned a gas cut mud and that 
your primary interest as a mud engineer was in keeping 
the density of the mud so that the well w^ould not blow 
out? A Correct. 

Q When you get a gas cut mud, are you familiar with 
any of the expedients that are used to attempt to free it 
from gas? A Sure. 

Q What do they usually do? A To remove gas from 
mud? 

53 Q Yes. A Well, there are many different 
methods. One that is usually used is to agitate the 

mud in some manner to break up the jell and viscosity 
and permit the gas to rise to the surface and break to 
the air or to be removed. 

Q Have you ever seen the so-called vibrating screens 
that are made by the Link Belt Company used for that 
purpose, and the mud passes through that vibrating 
screen to break it up? A Much of the gas will break up; 
that is right. 

Q Has that been a common practice, would you say, 
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ever since, oil, about 1930? A Mud screens from 1930? 

Q Yes. A I am not qualified to go back to 1930. 

Q I call your attention to the patent of a man named 
Searle, 1,894,713, issued January 17, 1933, applied for 
July 29, 1930, and pleaded in intervener’s answer, and X 
ask you to refer to Element 5 in Figure 2 of that patent 
and to the reference to it in the specifications and tell us 
if that is not a screen in the path of the mud stream used 
to facilitate separation of the gas from the returning mud. 
A I don’t understand your question, sir. 

Q I ask you to refer to the screen, No. 5 in Figure 2. 
A Yes, sir. 

54 And the specification of the patent where it 
makes reference to that element and tell us what 

it is, and whether or not it is in the the path of the mud, 
if you can. 

MR. HAIGHT: If the Court please, T wonder maybe 
if Air. Burns can tell us that is a fact because the wit¬ 
ness has not road the patent, and I think— 

THE COURT: I don’t know whether he is a patent 
expert. 

AIR. BURNS: I would like to offer the patent in evi¬ 
dence as intervener’s Exhibit 2. 

THE COURT: Yen* well. 

(Thereupon the document was received in evidence and 
marked as Intervener’s Exhibit No. 2.) 

THE COURT: I think you can ask him—he said he 
didn’t go back that far—but if it was used during the 
time he was involved in this business. 

BY AIR. BURNS: 

Q You mentioned the fact that the gas is rather tightly 
held in the mud. Would you think that it would be pos¬ 
sible with an aspirating rubber bulb that you squeeze 
with vour hand and a hose in the end of the flow line to 
pull gas from the mud? A You could pull part of it; 
you would not pull it all. 

55 Q You could do it in that fashion? A You 
could pull some mud—some gas. 
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Q Then wouldn’t you also agree that if you welded a 
dome, such as in the Hayward patent, that provides a 
suction pump, that you could also pull some gas from the 
mud? A Some gas; yes. 

MR. BURNS: That is all. 

THE WITNESS: Did I understand you to say from 
the mud or from the container? 

THE COURT: From the mud. 

THE WITNESS: I am not familiar with it. 

BY MR. BURNS: 

Q Where would the gas in the container come from? 
A If there was gas in the container, it would come out 
of the mud from the flow line. 

Q And the suction pump would take it out? A Yes, 
sir. 

MR. BURNS: That is all. 

BY MR. HAIGHT: 

Q I will ask the witness if he has read the Hayward 
patent. A No. 

MR. HAIGHT: That is all. 

THE COURT: All right; you may step down, sir. 

(Thereupon the witness was excused and retired 
56 from the witness stand.) 

MR. HAIGHT: The plaintiff rests, Your Honor. 

THE COURT: The Government also rests, so it is 
up to you. 

MR. BURNS: I would like to offer, since the interfer¬ 
ence record has been offered without any exhibits, except 
those in print, I should like to offer as Intervener’s Ex¬ 
hibit 3, a sketch that was made on the stand by Mr. 
Smith in the course of his interparties testimony and 
offered in the interference as Smith’s Exhibit 30. 

THE COURT: You mean, it is not in the record? 

MR. BURNS: It is not in the bound volumes with 
those paper exhibits that w’ere printed before the Court, 
but this wras a physical exhibit and so treated by the 
Court of Customs and Patent Appeals, and it is not thus 
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far in evidence in this case, and I would like to offer it 
to form part of this intervention proceeding before this 
Court, as intervener’s Exhibit 3. 

THE COURT: Is there objection? 

MR. HAIGHT: No objection, Your Honor. 

(Thereupon the document was received in evidence and 
marked as Intervener’s Exhibit No. 3.) 

MR. BURNS: I would like to ask Mr. Haight if he 
would be good enough to stipulate with me that 

57 this brochure I now hand is a current brochure of 
Mr. Smith’s Company, Petroleum Instrument Com¬ 
pany, and correctly illustrates the present commercial gas 
logging equipment that Mr. Smith is leasing. 

MR. HAIGHT: May I take the time to ascertain the 
facts before I stipulate? 

THE COURT: Yes, sir. 

MR. HAIGHT: I will agree that -what I take it you 
want to offer as Intervener’s Exhibit 4 is the current 
publication of Petroleum Instrument Company, which is 
a company owned by Mr. Smith, the plaintiff in the case. 

MR. BURNS: I should like to offer this brochure as 
Intervener’s Exhibit 4. 

THE COURT: Very well. 

(Thereupon the document was received in evidence and 
marked as Intervener’s Exhibit No. 4.) 

MR. BURNS: I would like to read from this exhibit 
and call the Court’s attention to the disclosure on the 
inner face of the flysheet upon which appears this: Com¬ 
plete instrument and mud gas trap. 

On the right-hand side in the third paragraph it says 
this: The well gas logger is easy to transport and in¬ 
stall. The mud trap is 'welded into the flow line. 

Then in the first paragraph it says: The returning 
mud flow is passed through a mud-gas trap in 

58 which the minute amounts of gas present in the 
mud are caused to rise to the mud surface. A 

constant vacuum is applied to the trap and these minute 
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gas shows are readily separated from the mud surface. 

I think it would be well for me to hand that to His 
Honor. I merely want to call attention to the direct 
analogy of the welded-on dome of the Hayward patent 
and the welded-on trap of Smith, that being Mr. Smith’s 
current leasing equipment. 

I would like to read into the record, since it does not 
appear in the interference record offered, a statement 
made in behalf of the plaintiff Smith before the primary 
Examiner interparties in the interlocutory proceedings of 
the interference. It appears in the brief of Smith in sup¬ 
port of his motion to amend, served on me on October 27, 
1045. 

The statement reads: Only a casual inspection— 

THE COURT: That is not in the record? 

MR. BURNS: It is not in the record. It is a state¬ 
ment made in behalf of this plaintiff interparties in the 
interference proceeding. 

It reads: Only a casual inspection of the two drawings 
of the two applicants indicates clearly that the structure 
and operation of the two pieces of equipment are the 
same. 

And then in caps, underlined: Operation of 
59 Hayward’s and Smith’s apparatus is the same. 

I should also like to read into the record from 
the representations made on behalf of the plaintiff before 
the Court of Customs and Patent Appeals interparties 
under his index of subject matter, concise statement of 
case, the third item: The applications of Smith and 
Hayward involved in this interference and this appeal— 
excuse me. 

This is from page 12 of the brief, a black italicized 
heading: 

Application of appellant Smith and appellee Hayward 
are substantially identical. 

That was so significant that they made it a bold-faced 
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heading in the interparties brief before the Court of Cus¬ 
toms and Patent Appeals. 

THE COURT: Is there anything further, Mr. Haight? 

MR. HAIGHT: No. 

I would like, with respect to that exhibit—I didn’t get 
a chance to check and see if the exhibit shows anything. 
Perhaps I can get agreement of counsel that this handle 
on the side, and I don’t want to go over all the descriptive 
material— 

MR. BURNS: That is a partial baffle that pivots down 
into the line, just exactly like Gate 5, with this adjusted 
weight 8 in the Hayward flow line. 

I will so stipulate. 

60 MR. HAIGHT: Well, that is not satisfactory. 

I will ask instead that you stipulate that it is a 
baffle the other way which brings the mud up and agitates 
it in the chamber, if you will so stipulate. Will you? 

MR. BURNS: I will agree that in the commercial con¬ 
struction of Smith that the gate valve or baffle is a little 
further to the left than it is in Hayward. 

MR. MAIGHT: Well, I will call Mr. Hayward to the 
stand, then, and prove it. 

Mr. Hayward, will you take the stand? 

Thereupon, 

John T. Hayward 

was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. HAIGHT: 

Q Will you state your full name, please? A Hay¬ 
ward, John T. 

Q You are the intervener in this case? A Yes, sir. 

Q And you are familiar with the well gas logger of 
the Petroleum Instrument Company? A Very, very 
vaguely. 
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Q You are sufficiently familiar with it, and I now show 
you Intervener’s Exhibit 4, to know that there is a 

61 baffle immediately below the trap; is that correct? 
A You mean, in the flow line? 

Q In the flow line. A Yes. 

Q And the handle shown on the side of the second 
page of the exhibit is lowered in order to low’er that 
baffle into the flow line? A In order to partly close the 
flow line. 

Q And to cause the mud to raise in the gas or mud 
chamber on top? A If the valve is closed so as to shut 
the mud off in the manner that more comes in than goes 
out, then the mud level will raise in this chamber. 

Q And it is turbulent in there, isn’t it? A If the 
mud level is raised sufficiently in the chamber, it would 
be slight turbulence. 

Q And you have looked inside one of those traps in 
operation? A No. 

MR. HAIGHT: 1 might say to the Court that the in¬ 
terference record shows that Smith was first, of course, 
to file, he was first to go into commercial operation, but 
I would like to ask one or two question of Mr. Hayward 
about his commercial operation, which may be of some 
importance. 

BY MR. HAIGHT: 

62 Q Your first commercial use was by your then 
exclusive licensee Baroid; is that correct? A No. 

Q When was it? A Oh, I can’t remember the dates 
now. It was by ourselves. I was then chief engineer 
for the Barnsdall Oil Company, and sometime before we 
made the deal with Baroid, we were running these units 
ourselves. 

I believe all that appears in the original testimony. 

Q Baroid, you made an agreement in August, 1939, 
with them; is that correct? A I am sorry, I don’t re¬ 
member the date. 
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Q You do remember that the first unit that you leased 
them had to be changed, don’t you? A I don’t. 

MR. BURNS: Is this on the issue of priority? 

THE COURT: Well, I am going to let it in. 

BY MR. HAIGHT: 

Q Don’t you remember that it was changed more than 
once in order to get the gas out of the mud? A I do 
not. 

I will help you out here. In the course of development 
a number of minor changes were made in the unit, not 
only in the gas trap but in other parts, but I can say the 
units today are similar with the very first units we 
made. 

03 Q I will ask you this specific question: If in 
the summer of 1939 when you leased the first ma¬ 
chine to Baroid, who was then your exclusive licensee, 
your first machine had inadequate means to take the gas 
out of the mud? A I believe that it had entirely ade¬ 
quate means to take the gas out of the mud. 

Furthermore, 1 am still making some of this equipment, 
and it is a duplicate of the earliest gas traps we made, 
and very similar to that one over there, which is almost 
identical with Smith’s latest unit as shown on the exhibit 
there. 

Q I will next ask you if it is not a fact that that first 
equipment being inadequate that it was changed and baf¬ 
fles put in it by you and Baroid? A I put no baffles 
in it. 

Q But you know that Baroid did, don’t you? A I do 
believe that Baroid put paddles in it. 

Q That was still later when they found they weren’t 
getting adequate results even with the baffles, wasn’t it? 
A I don’t know*. I am not running Baroid. 

Q Well, do you know’ Ralph Wilson? A I know a 
Woodrow' Wilson. 

Q Do you know’ Ralph Woodrow Wilson? A Yes. 
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Q He is with the Baroid Sales Division of the 

64 National Lead Company? A Yes, sir. 

Q Manager of their well logging service? A 

Yes, sir. 

Q Did you hear him testify just within the last few 
w*eeks or month down in Houston in the case of Easney 
Rosair against Baroid Sales Division in the District 
Court there? A No. 

Q You have heard of that case? A I have heard 
that there is a case between Rosair and Baroid. 

Q And have you talked with anyone about that case? 
A Very little. 

Q And no one told you that Wilson in that case testi¬ 
fied that they had to make several changes and did make 
several changes in the first two or three years? A No¬ 
body has told me that. 

Q And don’t you recall that such changes were made? 
A Let me get this straight. What do you mean, that 
the Baroid trap that they used later on was identical with 
the first trap that they had? 

Q No, w’hat I mean is that the first device that you 
leased to Baroid didn’t have any baffles and did not ade¬ 
quately remove the gas from the mud. A It didn’t 
have any baffles, but it did adequately remove the 

65 gas from the mud, the proof being that I am still 
making them and still selling them. 

Q And regardless of the matter of opinion as to how 
well it worked, Baroid very soon put baffles in it and then 
later on put in a paddle-wheel arrangement to take out 
the gas; is that correct? A I know nothing about the 
baffles, but I do understand that Baroid put paddles in 
at one time. 

MR. HAIGHT: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

THE COURT: All right. Now, gentlemen, as I un- 
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derstand it, you all rest, and these records are in for all 
purposes, I take it. 

How soon do you want to file briefs? I might say I do 
not hold cases very long, and I would like you to get your 
briefs in just as soon as possible. Also let me know if 
you want to argue the case orally as well as submit 
briefs. 

MR. HAIGHT: I think in the brief nature of the 
case we haven’t really made our point here in this hear¬ 
ing, but I think Your Honor no doubt understands in 
general what the issue is and I suppose written briefs 
would be thoroughly adequate. 

THE COURT: It seems to me that if you could get 
them in, and if I felt I need any argument, I could 
66 possibly ask you for it. 

• • • • 

16 U. S. Patent Office Aug 31 1939 

Division 36 

Docket 1742 Paper No. 4 August 29, 1939 
IN THE UNITED STATES PATENT OFFICE 

In Re: Application of 
ALONZO L. SMITH 

Serial No. 230,274 Filed: Sept. 16, 1938 

FOR: GAS DETECTOR FOR DRILLING MUDS 

Div. 36, Room 7892 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Responsive to the office communication of March 1, 
1939, the applicant desires to amend as follows: 

Page 6, line 11, before “meter” cancel “a” and insert— 
an electric —; before the period insert —which will show 
changes in the flow of electricity —. 
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Claim 3, line 3, cancel “continuously”. 

Claims 4 and 5, lines 7 of each, cancel “and”. 

Claim 8, line 4, after “chamber”, second occurrence, in¬ 
sert —below the pressure on the mud entering such cham¬ 
ber —. 

Claim 15, line 5, after “well” cancel “and” and insert 
a comma. 

Kindly add the following claim: 

16. A system of examination of the drilling mud re¬ 
turning from the well bore in the rotary method of drill¬ 
ing where the drilling mud is circulated into and out of 
the well bore, wherein it is desired to determine whether 
the drilling operation is approaching or penetrating an 
oil or gas formation, by an examination of the mud as it 
returns, the steps of applying ultra violet light to the 
mud so that any traces of oil entering the mud from the 
formation will be caused to fluoresce, reducing the pres¬ 
sure on the mud below the pressure at which the mud 
is issuing from the return pipe so as to encourage the 
escape of gas, and ascertaining indications as to the pres¬ 
ence and volume of gas returned with the mud. 

23 U. S. Patent Office Oct 14 1939 

Division 36 

Docket 1742 Paper No. 6 Oct. 10, 1939 

IN tup: united states patent office 

In Re: Application of 
ALONZO L. SMITH 

Serial No. 230,274 Filed: Sept. 16, 1938 

FOR: GAS DETECTOR FOR DRILLING MUDS 

Div. 36, Room 7892 

Commissioner of Patents, 

Washington, D. C. 


Dear Sir: 

Supplemental to the amendments mailed to the Patent 
Office on August 29 and September 28th, the applicant 
desires to present the following claims: 

19. An apparatus for detecting the presence of gas in 
the mud returning from the well in the rotary method of 
drilling which includes the return pipe, means to draw 
off the gas from such pipe, and means to detect the gas 
thus drawn off. 

20. A method of identifying oil or gas bearing strata 
as they are penetrated by the drill in the rotary method 
of drilling where drilling fluid is circulated into and out 
of the well bore, the steps of causing gas separating from 
the returning mud to be drawn off from the mud, and as¬ 
certaining the fact that gas is thus drawn off as an indi¬ 
cation that the drill has penetrated a strata from which 
the gas entered the drilling fluid. 

REMARKS 

The foregoing claims are presented for favorable con¬ 
sideration, claim 19 being directed to an apparatus and 
claim 20 to the method of identifying the oil or gas bear¬ 
ing strata. 

31 U. S. Patent Office Jun 5 1940 

Division 36 

Docket 1742 Paper No. 8 31- June 1, 1940 
IN THE UNITED STATES PATENT OFFICE 

In Re: Application of 
ALONZO L. SMITH 

Serial No. 230,274 Filed: Sept. 16, 1938 * 

FOR: GAS DETECTOR FOR DRILLING MUDS 

Div. 36, Room 7892 
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Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Responsive to the office communication of Dec. 6, 1939, 
the applicant desires to amend as follows: 

Claim 7, line 3, before “separating” insert —which com¬ 
prises the steps of —. 

Claim 8, line 6, before the period insert —or record — 

Kindly add the following claims: 

21. A method of determining relative volumes of gas 
in drilling mud comprising the steps of separating gas¬ 
eous vapor from the drilling mud, observing the relative 
changes in resistance of a hot wire filament caused by 
combustion of such gaseaus vapor winch is placed in con¬ 
tact with such wire, and recording such changes to indi¬ 
cate the relative mud-gas ratio. 

22. A device for determining the relative volume of 
gas in drilling mud as an indication of the presence of 
various petroleum bearing formations in a well bore com¬ 
prising, a trap for gas separation from the returning 
mud, means of observing and recording the relative 
changes in the resistance of a hot wire filament caused by 
combustion of gaseous vapors in contact therewith, and 
correlating such relative changes with the depth of the 
well bore and the pump displacement as determining the 
presence of petroleum bearing formations at various 
depths. 

• • * • 

3S New claims 21 and 22 are presented for favor¬ 
able consideration. These claims are drawm to de¬ 
tails of construction to a greater extent than most of the 
claims of record and are believed to distinguish over the 
prior art for the reasons argued in connection with the 
claims previously in the application. 
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• • • • 

64 U. S. Patent Office Jan 22 1941 

Division 36 

IN THE UNITED STATES PATENT OFFICE 

In Re: Application of 
ALONZO L. SMITH 

Serial No. 230,274 Filed: Sept. 16, 1938 

FOR: GAS DETECTOR FOR DRILLING MUDS 

Div. 36, Room 7892 

Commissioner of Patents 
Washington, D. C. 

Dear Sir: 

Responsive to the office communication of September 13, 
and October 5, 1940, the applicant desires to amend as 
follows: 

Page 3, line 7, correct the spelling of “readily”. 

Page 5, between lines 8 and 9, please insert the fol¬ 
lowing: 

—It may be necessary in order to accurately locate the 
origin of the oil to compute the rate at wdiich the drill bit 
is advanced and the rate at which the mud is being circu¬ 
lated in the well bore so as to determine the amount of 
penetration of the bit after it cut the oil producing forma¬ 
tion and the time which was required for the oil to reach 
the surface as it was carried along by the circulation of 
mud. These are details of development however which 
can be readily computed, depending upon the circum¬ 
stances and conditions in any particular well. It is 
merely a question of figuring the time lag which occurs 
between the time the observation is made and the time 
when the bit penetrated the formation. In some circum- 
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stances of course the advancement of the drill may have 
been discontinued and it may be necessary to maintain 
the circulation to raise the oil indications to the surface .— 

Page 5, line 19, change “has” to — gas —. 

65 Page 6, line 7, change “rate” to — pressure —. 

Page 7, line 13, before the period insert —as 
shown in Fig. 3 of my patent 2,206,922—. 

Line 22, before the period, insert —which has matured 
into Patent 2,206,922 dated July 9, 1940—. 

Claim 1, line 4, after “presence” insert —or absence —. 

Line 6, before “allowed”, insert a comma. 

Claim 3, line 6, change “allowing” to — causing —. 

Claim 7, line 3, cancel “by”. 

Claim 12, line 4, after the second comma, insert —means 
to conduct the gas from said chamber to said first 
means ,— 

Claim 16, line 8, correct the spelling of “fluoresce”. 

Line 11, after “gas”, insert a comma. 

Line 12, change the period to a comma and add — 
whereby the combined information thus obtained indicates 
the productivity of the formation as to oil and gas and 
the probable oil-gas ratio to be expected .—. 

Claim 17, line 4, cancel “from” and substitute — at —; 
before “treatment” insert —a continuous —. 

Line 8, cancel “therefrom”. 

Claim IS, line 10, after “considered”, insert a comma. 

Line 11, before “treatment” insert —a continuous —. 

Claim 19, line 3, after “pipe” insert —for the mud issu¬ 
ing from the well bore —. 


Line 4, after “pipe”, insert — before it is discharged 
into the atmosphere —. 

Claim 20, line 4, cancel “separating from” and substi¬ 
tute — rising with —. 

Line 5, before the comma, insert — before it escapes to 
the atmosphere —. 

Claim 23, line 11, cancel “by” and insert — from —. 

Line 16, correct the spelling of “countered”. 

66 Kindly add the following Claims: 

25. In the art of drilling well by the rotary 
method -where a stream of drilling mud is circulated into 
and out of the well bore the method of continuously de¬ 
termining the presence of gas in the returning mud as 
an indication of the penetration of a gas bearing forma¬ 
tion which includes the steps of allowing the separation 
of gas from the stream of returning mud, and utilizing 
the separated gas to obtain a continuous record of the 
gas thus sepe rating. 

26. A method for determining the location and produc¬ 
tivity of a formation penerated in the rotary method of 
drilling -wells, utilizing a circulating stream of drilling 
mud, which comprises continuously passing at least a por¬ 
tion of the return stream of the mud from the borehole 
into an enlarged space maintained under reduced pres¬ 
sure, maintaining a relatively quiescent liquid level in 
said enlarged space whereby oil shows may be readily 
detected on the surface thereof, continuously withdrawing 
gas from said enlarged space, determining the combustible 
content of said gas, and correlating said content of the 
mud as to both gas and oil with drilling depth. 

• • • • 

79 Claim 8 is presented fnr reconsideration over 
the rejection on the ground that it is alternative. 
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The alarm might be a recording alarm or the record 
might be an alarm record. It is possible that the claim 
could be alternative but it is possible also that it might 
not be. If the Examiner insists upon a recording meter 
illustration, he is respectfully asked to make a request 
for such illustration. 

• • • • 

88 U. S. Patent Office Apr 23 1941 

Division 36 

31. Docket 1742 Paper No. 13 April 17, 1941 

IN THE UNITED STATES PATENT OFFICE 

In Re: Application of 
ALONZO L. SMITH 

Serial No. 230,274 Filed: Sept. 16, 1938 

FOR: GAS DETECTOR FOR DRILLING MUDS 

Div. 36, Room 7S92 

Commissioner of Patents 
Washington, D. C. 

Dear Sir: 

Supplemental to the amendment Paper No. 12 mailed to 
the Patent Office on January 15, 1941, the applicant de¬ 
sires to add the following claims: 

27. A method of logging wells by analysis of the gas 
returning from the formation with the drilling fluid, which 
comprises subjecting the mud to a reduced pressure be¬ 
fore it is discharged into the atmosphere so as to draw 
off gas therefrom, burning the gas, and recording a 
value as the result of such burning which will be an 
indication of the combustible content of the returning gas. 

28. An apparatus for detecting the presence and vol¬ 
ume of gas in the drilling mud circulating in a well being 
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drilled by the rotary method comprising a trap to en¬ 
courage the separation of the gas from the stream of 
circulated mud, means to extract the gas from the trap, 
means to create a combustible mixture of gas and air, 
and additional means to burn such mixture and obtain 
an indication therefrom as to the nature of the gas. 

89 29. An apparatus for determining the mud-gas 

ratio in the rotary method of well drilling com¬ 
prising a trap for receiving the mud before it is ad¬ 
mitted to the atmosphere, means to extract gas from the 
trap, and additional means to effect a combustible indica¬ 
tion from the gas in synchronism with the rate of circu¬ 
lation. 

30. A method of detecting very small percentages of 
gas drilling mud which comprises reducing the pressure 
on the mud from the well before it is released to the 
atmosphere, drawing off gas separating from the mud, 
and changing the electrical characteristics of an electric 
circuit by burning the gas in non-explosive form as an 
indication of the amount of the gas thus obtained. 

Remarks 

Each of the foregoing claims has been drawn with the 
references of record in view. It does not appear that the 
details of the method and apparatus called for in these 
claims are shown in combination together in any of the 
references of record. The applicant, with his apparatus 
is enabled to detect very minute quantities of gas where 
the quantity is so small that it is impracticable to obtain 
an explosive mixture thereof and by merely drawing this 
minute quantity of gas past the electric circuit, the gas 
will merely bum as distinguished from exploding and this 
burning changes the electrical characteristics of the cir¬ 
cuit in proportion to the burning of the gas. This indi¬ 
cation is what the applicant obtained and it is not felt 
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that the prior art shows this arrangement when the 
90 gas is taken off prior to the time that the drilling 
mud is discharged into the atmosphere or into 
atmospheric temperatures and pressures. It is believed 
that the foregoing claims distinguish over the references 
of record and favorable consideration is asked. 

The applicant would like to make of record the patent 
to Chalkley 2,229,884, which issued on January 28, 1941, 
since the filing of the previous amendment and subsequent 
to the last office communication. 

Early and favorable consideration of the entire appli¬ 
cation is respectfully asked. 

Respectfully submitted, ^ 

/s/ Lester B. Clark, 

Counsel for Applicant. 

103 U. S. Patent Office Oct 14 1941 

Division 36 

Docket 1742 31 Paper No. IS October 11, 1941 

IN THE UNITED STATES PATENT OFFICE 

In Re: Application of 
ALONZO L. SMITH 

Serial No. 230,274 Filed: September 16, 1938 

FOR: GAS DETECTOR FOR DRILLING MUDS *| 

Div. 36, Room 7892 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: «i 

Responsive to the office communication of August 16th, 

1941, required to be answered by October 15th, 1941, the 
applicant desires to amend as follows: 
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Claims 1 thru 5 inclusive, in line 2 of each claim, after 
‘‘moved” insert a comma. 

Claims 1 to 5 inclusive, line 3 of each claim, after 
’’bore” insert a comma. 

Claim 15, line 4, after “bore” insert a comma. 

Claim 20, line 1, cancel “oil or”. 

Line 4, after “bore” insert a comma. 

Claim 22, line 1, correct the spelling of “determining”. 

Claim 26, line 7, cancel “shows”. 

Remarks 

Attached to this amendment is an affidavit under Rule 
75, signed by the inventor Alonzo L. Smith, setting forth 
facts as to the completion of the invention prior to the 
filing date of the applications which resulted in the pat¬ 
ents to Chalkley, 2,229,884, and Hayward, 2,214,674. In 
view of this affidavit, and the facts therein stated, it 
104 is submitted that the Hayward and Chalkley pat¬ 
ents are no longer available to the Examiner as 
references and the submission of this affidavit is intended 
to be in complete response to the rejection of any or all 
claims to which either the Chalkley or the Hayward pat¬ 
ents have been applied as references. 

• * • • 

106 All of the claims are presented for reconsidera¬ 
tion over the rejection on the ground that there is 
a multiplicity of claims in the application. The art shows 
that it is not unusual for the allowance of fifteen or 
twenty claims in an art of this sort where both structure 
and method are being claimed. Counsel would be only 
too glad to reduce the number of claims if the Examiner 
will indicate the type of claim which is most satisfactory 
for allowance and allow a reasonable number of such 
claims. 
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It is difficult for counsel to frame claims in the manner 
which is most satisfactory to the Examiner until such 
time as the Examiner indicates his preference for some 
particular type of claim. • * • • 

• • • • 

195 U. S. Patent Office 

Received Jul 30 1945 Div. 36 

31- Docket 1742 Paper No. 31 7-23-45 

IN THE UNITED STATES PATENT OFFICE 

In Re: Application of 
ALONZO L. SMITH 

Serial No. 230,274 Filed September 16, 1938 

FOR: GAS DETECTOR FOR DRILLING MUDS 

Div. 36, Room 262-A 

Commissioner of Patents, 

Richmond, Virginia. 

Dear Sir: 

Kindly add the following claims:— 

Claim 33. In the art of drilling wells by the rotary 
method, where a stream of drilling mud is circulated into 
and out of the well bore, the method of continuously de¬ 
termining the presence of gas in the returning mud as an 
indication of the penetration of a gas bearing formation 
which includes the steps of allowing the separation of 
gas from the stream of returning mud, and utilizing the 
separated gas to advise the operator of the presence of 
gas. 

Claim 34. The method of detecting gas which has be¬ 
come dilutedlv occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas well by the 
drilling of a stratum while the fluid column is maintained 
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at a head exceeding the head of the stratum, comprising, 
causing separation of and collecting gas portions from 
successive portions of the drilling fluid, as the drilling 
proceeds, in amounts sufficient for analysis and in ac¬ 
cordance with increase of gas occluded in successive por¬ 
tions of the fluid and determining increases of the gas 
occluded in the successive portions. 

Claim 35. The method of detecting gas which has 
become dilutedly occluded in the circulating mud-laden 
fluid employed in the drilling of an oil or gas well by the 
drilling of a stratum while the fluid column is maintained 
at a head exceeding the head of the stratum, comprising, 
causing separation of and collecting gas from the drilling 
fluid at the top of the well under atmospheric tempera¬ 
tures, as the drilling proceeds, in amounts sufficient for 
analysis, and making analyses for the collected gas. 
196 Claim 36. The method for detecting gas which 
has become dilutedly occluded in the circulating 
mud-laden fluid employed in rotary well drilling while the 
fluid column is maintained at a head exceeding the head 
of the stratum being drilled, which comprise, flowing a 
stream of the fluid through a collecting zone, therein col¬ 
lecting gas evolved from said fluid in passage through 
said zone, mixing with the evolved gas in said zone a 
volume of air controllably proportioned to the volume of 
the evolved gas, withdrawing the resulting mixture of gas 
and air from said zone, and making an analysis for the 
gas in said resulting mixture. 

Claim 37. The method for continuously detecting gas 
which has become dilutedly occluded in the circulating 
mud-laden fluid employed in rotary well drilling while the 
fluid column is maintained at a head exceeding the head 
of the stratum being drilled, which comprises, flowing 
a stream of the fluid leaving a well through a collecting 
zone, therein continuousely collecting gas evolved from 
said fluid in passing through said zone a volume of air 




50 A 


controllably proportioned to the volume of the evolving 
gas, continuously withdrawing the resulting mixture of 
gas and air from said zone, and continuously determining 
the gas in said zone, and continuously determining the gas 
in said resulting mixture. 

Remark# 

The foregoing Claim 31, proposed in interference 
$1,85S as Count 4 thereof, is submitted for re-entry in 
this application. 

This claim 31 is identical with previously cancelled 
Claim 2 in the application, and is reinserted because it 
was cancelled by inadvertence. This claim is more lim¬ 
ited than Claim 1, which has been allowed, and it is 
thought therefore that this Claim 31 should also be al¬ 
lowed. 

197 Claims 32 to 35 inclusive are allowed Claims 24, 
29, 30 and 31 respectively of the Hayward applica¬ 
tion, Serial Number 265,470, involved with the applicant 
in Interference Number S1,S58, and have been proposed 
as Counts 7 to 10 inclusive of such interference. 

Respectfully submitted, 

/s/ Lester B. Clark 

Counsel for the applicant. 

♦ # ♦ * 


223 Brief of the Appellant Smith on Appeal 

to the Board of Appeals 

An oral Hearing is respectfully asked in connection 
with this Appeal in accordance with Rule 194 of the 
Rules of Practice. 

COMES now the Appellant, Alonzo L. Smith, and re¬ 
spectfully asks that this entire application and the com- 
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plicated prosecution thereof be completely reviewed in 
view of not only the final rejection of the primary Exam¬ 
iner, dated May 9, 1950, Paper No. 39, in the application, 
but also the fact that an issue of fraud upon the Patent 
Office has been raised in connection with Interference No. 
81858, and also in view of the fact that claims 1 to 9 
inclusive of the Hayward Patent No. 2,489,180 issued No¬ 
vember 22, 1949, have been copied in this application as 
the Smith claims 42 through 50 inclusive. 

Claims 1, 3, 4, and 7 of such Hayward application are 
the Smith claims 42, 44, 45, and 48 respectively in this 
application, and were counts 1, 2, 4, and 3 respectively 
of the Interference 81,858. 

In view of the fact that the present application is en¬ 
titled to the filing date of September 16, 1938, which is 
prior to the filing date of the Hayward application 
265,470, filed April 1, 1939, which resulted in this Hay¬ 
ward Patent 2,489,180, it is obvious from the record that 
Smith has a senior record date in the Patent Office 
224 as regards the said patent. A review of this appli¬ 
cation is, therefore, respectfully asked in vievr of 
the foregoing facts and the following arguments are pre¬ 
sented with a view of calling attention to essential fea¬ 
tures which is believed should come before this Honorable 
Board of Appeals for decision; and in the light of the 
Interference Record, the printed volumes 1 and 2 of which 
are a part and parcel of this application for patent as 
papers No. 40 and 41 respectively. 

The Invention 

The invention relates to a means and method for de¬ 
termining gas and oil derived from oil or gas formations 
which are penetrated in the rotary method of drilling 
wells. 

In the drilling of wells by the rotary method, a drill bit 
is rotated by means of a drill pipe or drill stem and 
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additional sections of drill stem added to the drill pipe as 
the bit penetrates into the earth formation. 

In order to carry the cuttings away from the drill bit 
to cool a bit and to accomplish many other functions in 
the drilling operation, such as holding up the side of the 
well bore to prevent caving, this drilling mud is an essen¬ 
tial material, because it is possible to obtain a great deal 
of information from this drilling mud as it returns to the 
surface after having made a round trip due to pump cir¬ 
culation down through the drill pipe discharging from the 
bit in the bottom of the well bore, and then flowing up¬ 
wardly in the well bore to the surface where it is dis¬ 
charged for observation and dissipation into the various 
channels and the slush pit which is used in connection 
with the rotary method of drilling wells. 

225 The applicant Alonzo L. Smith, was the first to 
file an application for patent generally claiming the 
method and apparatus whereby the returning drilling mud 
was observed, examined and utilized for the purpose of 
determining whether or not the drilling mud had passed 
a stratum in the earth which contained oil or gas at the 
time it was discharged from the drill bit during the drill¬ 
ing operations. 

In such drilling operation, the drill bit is rotated and, 
of course, cuts up a cylinder of earth formation which is 
of the same diameter as the drill bit. This formation is 
cut into small pieces known as cuttings or the bit may be 
of the type having a hollow’ center where a small diameter 
cylindrical core of the cutting is obtained. In either in¬ 
stance, if the drill bit penerates a formation which con¬ 
tains oil or gas, of necessity, any essential oil or gas will 
be released either in the cuttings or along writh the cut¬ 
tings in such a manner that it wall move upwardly with 
the circulating drilling mud to the surface. 

Alonzo L. Smith conceived the method of collecting this 
drilling mud as it discharged from the well casing at the 
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top or head of the well, and as it moved out what is gen¬ 
erally known as a return pipe or return line where the 
drilling mud is discharged from the well. Mr. Smith’s 
general conception is readily apparent from the drawing 
in the application, a print of which is to be found on 
Printer’s Record, Volume 1, Page 39. This drawing 
show’s the well location 5 with a lateral pipe or return 
line 17 which discharges the drilling mud into a housing 
25. The drill pipe is shown in the well in sections inside 
of the casing 6 and the arrows indicate the upward flow 
of the drilling mud which has been discharged down¬ 
wardly through the drill stem indicated by the numeral 
4. This drilling mud is forced from the pump 10 
226 upwardly through connections to the upper end of 
the drill pipe 4 and downwardly through the w’ell 
bore. In deep w’ells pressures of 1 or 2,000 pounds per 
square inch are required at the pump 10 in order to force 
the drilling mud dowm through the drill pipe 4 and up¬ 
wardly through the casing to discharge through the return 
line and into the housing 25. 

In the housing 25, Smith has provided a transverse 
screen 28 through which the drilling mud must flow as it 
discharges from the return line 17, and this screen serves 
to agitate the mud and assist in the release of any gas 
which might be entrained in the drilling mud. The drill¬ 
ing mud accumulates in the housing 25, possibly to the 
elevation at the point 31, because the exhaust line 26 
from the housing maintains a head of mud in the well 
before it discharges into the slush pit shown on the right 
hand side. 

It is apparent, therefore, that any gas released from 
the drilling mud will accumulate in the chamber 30 in 
the top of the housing 25, which serves to trap the drill¬ 
ing mud and the gas. 

In order that the presence or absence of gas may be 
determined by this apparatus and method, a suction pump 



54 A 


34 has been shown as causing or effecting a reduction in 
pressure in the combustion type gas indicator 36, shown 
in the drawing. This combustion type indicator is of 
the Wheatstone-B ridge type having an exposed filament, 
which is heated by a balanced electrical circuit. The 
suction device causes a passage of air through the indica¬ 
tor because of a pipe connection from such indicator into 
the housing 25 and, particularly in the chamber 30. 

227 A vent or air inlet 3$ is shown in the upper part 
of the housing and, particularly in the chamber 30, 
so that in event of suction by the pump 34 such suction 
will cause a reduction in pressure in the chamber 30 and 
thus encourage the entry of air through the vent 38. 

The mixing of air through the air vent 38 with the 
gas creates a combustible mixture which is drawn into 
the indicator 36 so that it is possible for the operator to 
observe the presence or absence of gas in the particular 
mud which is being investigated. The indicator carries 
a dial 37 which may be observed or it carries an alarm 39 
and a recording device may be provided if desired, ac¬ 
cording to the description. 

The record in this Interference Proceeding shows that 
the invention may be used continuously at the top of tho 
well or it may be used upon successive portions of the 
drilling mud at the well or at any other desired location. 
The record of the Party Smith shows that he practiced 
the invention early in 1938 by collecting fruit jar samples 
of the drilling mud and then subjecting the specimen in 
the mud to examination by attaching a fruit jar cap, 
which had been provided with a pair of valves, one to be 
opened to admit air similar to the air vent 38 on the 
chamber 25, and another valve to which a Wheatstone- 
Bridge combustion type indicator was connected similar 
to the pipe connected in the upper right hand corner of 
the housing 25 and the chamber 30, so that suction on an 
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aspirator could be employed to 'withdraw the mixture of 
air and gas from the jar sample. 

The four claims of the Interference Proceeding inter¬ 
preted as relatively limited claims by the Patent Office 
and the Court of Customs and Patent Appeals by the 
holding that three of the claims were limited to the oper¬ 
ation of the method of the claims “at the top of the well.” 

The other claim, count 3 from the Smith applica- 
228 tion, was limited as being satisfied only by a con¬ 
tinuous operation of the method of detecting. It 
was held that the fruit jar method of examining a number 
of jars taken from successive portions of the drilling mud 
and the drilling proceeded did not constitute a reduction 
to practice, and this is one of the errors which the Party 
Smith submits herewith on appeal. 

The Interference Controversy has been rapidly com¬ 
plicated. The record is large and the number of exhibits 
is relatively great. New- issues are raised here on this 
Appeal which w’ere not considered by any Patent Office 
or the Courts, and it is understood by Counsel for Smith 
that after the Interference Proceeding is terminated that 
such issues as interpretation of the various claims in the 
Smith application and various other proceedings may be 
questioned in an ex-parte appeal. 

Reasons for Appeal 

1. Rejection Paper #37 

As to claims 42, 44, 45 and 48, the Interference Counts 
w’hich are also claims 1, 3, 4, and 7 of Hayward Patent. 

2. Rejection Paper #37 

(a) As to claims 3-14, inclusive, 19, 20, 21, 25, 27-30, 
33, 34, 36, and 37 as “adding only colorable variations” to 
the Interference Counts; 

(b) and paper #39 last sentence: “Since the claims 
involve nothing different in principle.” 
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3. Rejection Paper #37, top of page 2. 

As to claim 34, refusing allowance thereof to Smith 
because: 

(a) “The Examiner is constrained to intrepret said 
claim as covering a continuous analysis at the top of the 
well”—xx 

(b) “The said claims call for: 

“Causing separation of—gas portions—as the drilling 
proceeds.” 

229 (c) “The intermittent filling of jars and subse¬ 

quent analysis thereof is not contemplated by the 
claim.” 

(d) Smith did actually reduce this claim 34 to prac¬ 
tice because it is broader than the Smith counts. 

(e) Claim 34, if a count, would have supported a split 
decision. 

4. Final Rejection Paper #39 

As to all Claims: 

“As unpatentable xx in view of the record in Interfer¬ 
ence #S1S58. 

5. Final Rejection Paper #39 Refusing to consider 
that: 

(a) Documentary evidence contradictory of the oral 
testimony of Junior Party Hayward. 

(b) The alleged use of the invention of the interfer¬ 
ence Counts by Hayward could not have transpired at the 
times and places relied upon by Hayward to win the 
award of priority. 

(c) Such inaccurate and apparently untrue testimony 
mislead both the Patent Office; the Court of Customs and 
Patent Appeals. 
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(d) Such inaccurate testimony mislead Smith into fail¬ 
ing to properly contest the Interference Proceeding. 

230 What is claimed is: 

3. In the art of drilling wells by the rotary 
method, where a stream of drilling mud is circulated into 
and out of the well bore, the method of determining the 
presence of gas in the returning mud as an indication of 
the penetration of a gas bearing formation which includes 
the steps of causing the separation of gas from the stream 
of returning mud, and mixing the separated gas with air 
to provide a combustible mixture, and passing the mix¬ 
ture into a combustible type indicator. 

231 4. In the art of drilling wells by the rotary 
method, -where a stream of drilling mud is circu¬ 
lated into and out of the well bore, the method of con¬ 
tinuously determining the presence of gas in the returning 
mud as an indication of the penetration of a gas bearing 
formation which includes the steps of allowing the sepa¬ 
ration of gas from the stream of returning mud, mixing 
the separated gas with air to provide a combustible mix¬ 
ture, and passing the mixture into a combustible type in¬ 
dicator having an indicating meter thereon to be observed 
by the operator. 

5. In the art of drilling wells by the rotary method, 
w’here a stream of drilling mud is circulated into and out 
of the well bore, the method of continuously determining 
the presence of gas in the returning mud as an indication 
of the penetration of a gas bearing formation which in¬ 
cludes the steps of allowing the separation of gas from 
the stream of returning mud, mixing the separated gas 
with air to provide a combustible mixture, and passing 
the mixture into a combustible type indicator having an 
alarm thereon to attract the attention of the operator. 

6. A method of warning the operator of a rotary 
drilling rig that gas is issuing from the well bore along 
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with the returns of drilling mud which comprises drawing 
gas from the mud as it issues from the return line, form¬ 
ing at least some of the gas into a combustible mixture, 
burning the mixture, and indicating the amount of gas by 
such burning so that the operator is advised. 

7. A method of warning the operator of a rotary 
drilling rig that gas is issuing from the well bore along 
with the drilling mud returns which comprises the steps 
of separating the gas from the mud and utilizing such 
separated gas to actuate an alarm. 

232 8. A method of warning the operator of a 

rotary drilling rig that gas is issuing from the well 
bore along with the drilling mud returns by introducing 
the mud into a chamber, reducing the pressure within 
the chamber below the pressure on the mud entering such 
chamber to encourage the gas to separate from the mud, 
and utilizing the separated gas to actuate an alarm or 
record. 

9. A method of detecting the presence of oil or gas 
vapors in the mud returns in the rotary method of drill¬ 
ing well bores which comprises trapping the vapors issu¬ 
ing from the bore along with the mud, subjecting such 
vapors to combustion, and indicating the volume or char¬ 
acteristics of such vapors with an indicating type meter. 

10. A gas alarm for drilling rigs comprising in com¬ 
bination means to trap the gas issuing from the well with 
the drilling mud returns, and means to bum the gas so 
trapped to give an indication of the presence thereof. 

11. A gas alarm for drilling rigs comprising in com¬ 
bination means to trap the gas issuing from the well with 
the drilling mud returns, means to bum the gas so 
trapped to give an indication of the presence thereof, and 
an alarm device operable due to the burning of such gas. 

12. In combination with the drilling mud return line 
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of a rotary rig, a housing to receive the mud returns, a 
chamber in said housing so that gas separating from the 
mud will rise in said chamber, means to bum the gas, 
means to conduct the gas from said chamber to said 
first means, and means to indicate that gas is being 
burned. 

233 13. A gas trap for mud lines including a hous¬ 

ing, means to maintain a head of mud therein, a 
screen through which mud entering the housing will pass 
so as to release gas carried by the mud, means to draw 
off the gas from the housing, means to admit air to the 
gas to form a combustible mixture, a combustible type 
indicator to receive and burn such mixture, and means 
on said indicator operable due to the burning to provide 
an indication thereof. 

14. A gas trap for mud lines including a housing, 
means to maintain a head of mud therein, a screen 
through which mud entering the housing will pass so as 
to release gas carried by the mud, means to draw off the 
gas from the housing, means to admit air to the gas to 
form a combustible mixture, a combustible type indicator 
to receive and bum such mixture, and means on said 
indicator operable due to the burning to provide an indi¬ 
cation thereof, said last means including an alarm. 

19. An apparatus for detecting the presence of gas in 
the mud returning from the well in the rotary method 
of drilling which includes the return pipe for the mud 
issuing from the well bore, means to draw off the gas 
from such pipe before it is discharged into the atmos¬ 
phere, and means to detect the gas thus drawn off. 

20. A method of identifying gas bearing strata as 
they are penetrated by the drill in the rotary method of 
drilling where drilling fluid is circulated into and out of 
the well bore, the steps of causing gas rising with the 
returning mud to be drawn off from the mud before it 
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escapes to the atmosphere, and ascertaining the fact that 
gas is thus drawn off as an indication that the drill has 
penetrated a strata from which the gas entered the drill¬ 
ing fluid. 

234 21. A method of determining relative volumes 
of gas in drilling mud comprising the steps of 

separating gaseous vapor from the drilling mud, observ¬ 
ing the relative changes in resistance of a hot wire fila¬ 
ment caused by combustion of such gaseous vapor which 
is placed in contact with such wire, and recording such 
changes to indicate the relative mud-gas ratio. 

25. In the art of drilling w^ells by the rotary method 
where a stream of drilling mud is circulated into and out 
of the well bore the method of continuously determining 
the presence of gas in the returning mud as an indication 
of the penetration of a gas bearing formation which in¬ 
cludes the steps of allowing the separation of gas from 
the stream of returning mud, and utilizing the separated 
gas to obtain a continuous record of the gas thus sepa¬ 
rating. 

235 27. A method of logging wells by analysis of 
the gas returning from the formation with the drill¬ 
ing fluid, which comprises subjecting the mud to a reduced 
pressure before it is discharged into the atmosphere so 
as to draw off gas therefrom, burning the gas, and re¬ 
cording a value as the result of such burning wiiich will 
be an indication of the combustible content of the return¬ 
ing gas. 

2S. An apparatus for detecting the presence and vol¬ 
ume of gas in the drilling and circulating in a wrell being 
drilled by the rotary method comprising trap to encourage 
the separation of the gas from the stream of circulated 
mud, means to extract the gas from the trap, means to 
create a combustible mixture of gas and air, and addi- 


tional means to burn such mixture and obtain an indica¬ 
tion therefrom as to the nature of the gas. 

29. An apparatus for determining the mud-gas ratio 
in the rotary method of well drilling comprising a trap 
for receiving the mud before it is admitted to the atmos¬ 
phere, means to extract gas from the trap, and additional 
means to effect a combustible indication from the gas in 
synchronism with the rate of circulation. 

30. A method of detecting very small percentages of 
gas in drilling mud which comprises reducing the pressure 
on the mud from the well before it is released to the 
atmosphere, drawing off gas separating from the mud, 
and changing the electrical characteristics of an electric 
circuit by burning the gas in non-explosive form as an 

indication of the amount of the gas thus obtained. 

230 33. In the art of drilling wells by the rotary 

method, where a stream of drilling mud is circu¬ 
lated into and out of the well bore, the method of con¬ 
tinuously determining the presence of gas in the return¬ 
ing mud as an indication of the penetration of a gas 
bearing formation which includes the steps of allowing 
the separation of gas from the stream of returning mud, 
and utilizing the separated gas to advise the operator of 
the presence of gas. 

34. The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, caus¬ 
ing separation of and collecting gas portions from suc¬ 
cessive portions of the drilling fluid, as the drilling pro¬ 
ceeds, in amounts sufficient for analysis and in accord¬ 
ance with increase of gas occluded in successive portions 
of the fluid and determining increases of the gas occluded 
in the successive portions. 
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36. The method for detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid em¬ 
ployed in rotary well drilling while the fluid column is 
maintained at a head exceeding the head of the stratum 
being drilled, which comprise, flowing a stream of the fluid 
through a collecting zone, therein collecting gas evolved 
from said fluid in passage through said zone, mixing with 
the evolved gas in said zone a volume of air controllably 
proportioned to the volume of the evolved gas, withdraw¬ 
ing the resulting mixture of gas and air from said zone, 
and making an analysis for the gas in said resulting mix¬ 
ture. 

237 37. The method for continuously detecting gas 

which has become dilutedly occluded in the circu¬ 
lating mud-laden fluid employed in rotary well drilling 
while the fluid column is maintained at a head exceeding 
the head of the stratum being drilled, which comprises, 
flowing a stream of the fluid leaving a well through a 
collecting zone, therein continuously collecting gas evolved 
from said fluid in passage through said zone a volume of 
air controllably proportioned to the volume of the evolv¬ 
ing gas, continuously withdrawing the resulting mixture 
of gas and air from said zone, and continuously deter¬ 
mining the gas in said zone, and continuously determining 
the gas in said resulting mixture. 

38. The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, caus¬ 
ing separation of and collecting gas from the drilling 
fluid at the top of the well, as the drilling proceeds, in 
amounts sufficient for analysis and in accordance with 
increase of gas occluded in successive portions of the fluid 
and making comparative analyses of the collected gas in 
order to determine such increase. 


39. The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, ap¬ 
plying a gas-releasing force to the drilling fluid at the top 
of the well, as the drilling proceeds, in order to cause gas 
to evolve therefrom in accordance with increase of gas 
occluded in successive portions of the fluid, collecting the 
gas as evolved from successive portions of the fluid and 
mixing air therewith, and determining the increase of the 
gas evolved from successive portions. 

23S 40. In the art of drilling wells by the rotary 

method, where a stream of drilling mud is circu¬ 
lated into and out of the well bore, the method of con¬ 
tinuously determining the pressure or absence of gas in 
the returning mud as an indication of the penetration of 
a gas bearing formation which includes the steps of al¬ 
lowing the separation of gas from the stream of returning 
mud, and indicating to the operator that gas is separating. 

41. The method of detecting gas which has become 
dilutedlv occluded in the circulating mud-laden fluid em- 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, caus¬ 
ing separation of and collecting gas from the drilling 
fluid at the top of the well under atmospheric tempera¬ 
tures, as the drilling proceeds, in amounts sufficient for 
analysis, and making analyses for the collected gas. 

239 42. 1. The method of detecting gas which has 

become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas well 
by the drilling of a stratum while the fluid column is 
maintained at a head exceeding the head of the stratum, 
comprising, causing separation of and collecting gas from 
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the drilling fluid at the top of the well, as the drilling 
proceeds, in amounts sufficient for analysis and in accord¬ 
ance with increase of gas occluded in successive portions 
of the fluid and making comparative analyses of the col¬ 
lected gas in order to determine such increase. 

43. 2. The method of detecting gas which has become 
dilutedlv occluded in the circulating mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, caus¬ 
ing separation of and collecting gas portions from suc¬ 
cessive portions of the drilling fluid, as the drilling pro¬ 
ceeds, in amounts sufficient for analysis and in accordance 
with increase of gas occluded in successive portions of the 
fluid and determining increases of the gas occluded in the 
successive portions. 

44. 3. The method of detecting gas which has become 
dilutedlv occluded in the circulating mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, ap¬ 
plying a gas-releasing force to the drilling fluid at the 
top of the well, as the drilling proceeds, in order to cause 
gas to evolve therefrom in accordance with increase of 
gas occluded in successive portions of the fluid, collecting 
the gas as evolved from successive portions of the fluid 
and mixing air therewith, and determining the increase 
of the gas evolved from successive portions. 

45. 4. The method of detecting gas which has become 
dilutedlv occluded in the circulated mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, caus¬ 
ing separation of and collecting gas from the drilling fluid 


at the top of the well under atmospheric temperatures, as 
the drilling proceeds, in amounts sufficient for analysis, 
and making analyses for the collected gas. 

46. 5. The method for detecting gas which has become 
dilutedlv occluded in the circulating mud-laden fluid em¬ 
ployed in rotary’ well drilling while the fluid column is 
maintained at a head exceeding the head of the stratum 
being drilled, which comprises, flowing a stream of the 
fluid through a collecting zone, therein collecting gas 
evolved from said fluid in passage through said zone, 
mixing with the evolved gas in said zone a volume of air 
controllably proportioned to the volume of the evolved 
gas, withdrawing the resulting mixture of gas and air 
from said zone, and making an analysis for the gas in 
said resulting mixture. 

47. 6. The method for continuously detecting gas which 
has become dilutedlv occluded in the circulating mud-laden 
fluid employed in rotary’ well drilling while the fluid col¬ 
umn is maintained at a head exceeding the head of the 
stratum being drilled, which comprises, flowing a stream 
of the fluid leaving a well through a collecting zone, there¬ 
in continuously collecting gas evolved from said fluid in 
passage through said zone, continuously mixing with the 
evolved gas in said zone a volume of air controllably pro¬ 
portioned to the volume of the evolving gas, continuously 
withdrawing the resulting mixture of gas and air from 
said zone, and continuouslly determining the gas in said 
resulting mixture. 

48. 7. In the art of drilling wells by the rotary method, 
where a stream of drilling mud is circulated into and out 
of the well bore, the method of continuously determining 
the presence or absence of gas in the returning mud as 
an indication of the penetration of a gas bearing forma¬ 
tion which includes the steps of, allowing the separation 
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of gas from the stream of returning mud, and indicating 
to the operator that gas is separating. 

240 49. S. The method of detecting gas which has 

become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas well 
by the drilling of a stratum while the fluid column is 
maintained at a head exceeding the head of the stratum, 
comprising, causing separation of gas from the drilling 
fluid at the top of the well, as the drilling proceeds, in 

amounts sufficient for analysis and in accordance with 

• 

increase or decrease of gas occluded in successive por¬ 
tions of the drilling fluid, mixing the separated gas with 
air to provide a continuous and substantially unvarying 
flow of air-gas mixture of which the gas content varies in 
response to changes in the amount of gas separating from 
the drilling fluid, and making continuous quantitative de¬ 
terminations of the combustible gas content of said air-gas 
mixture. 

50. 9. The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas well by 
the drilling of a stratum while the fluid column is 
maintained at a head exceeding the head of the stratum 
and circulated in measured volume and at a measured 
rate comprising, causing separation of gas from the 
drilling fluid at the top of the well, as the drilling pro¬ 
ceeds, in amounts sufficient for analysis and in accordance 
with increase or decrease of gas occluded in successive 
portions of the drilling fluid, mixing the separated gas 
with air to provide a continuous and substantially unvary¬ 
ing flow of air-gas mixture in which the gas content varies 
in response to changes in the amount of gas separating 
from the drilling fluid, subjecting a constant metered flow 
of the air-gas mixture to analysis for combustible gas, 
and making continuous quantitative determinations of the 
combustible gas content of said air-gas mixture. 


241 Claims on Appeal 

1. Reason of Appeal 

This reason is a response to the rejection of the Smith 
claims 42, 44, 45 and 48, which are the Interference 
counts 1, 2, 4 and 3 respectively as the issued in the 
Hayward Patent 2489180 issued on November 22, 1949 
containing nine claims. All nine of these claims "were 
copied by the Senior Party Smith in his amendment. 
Paper No. 38, mailed to the Patent Office on April 29, 
1950 as Smith claims 42 to 52 inclusive. 

The Party Smith has deemed it advisable to appeal to 
this Honorable Board of Appeals from the rejection of 
the primary Examiner as to these four claims 1, 3, 4 and 
7 of the Hayward Patent, because he feels that these four 
claims were interpreted as being improperly limited due 
to the fact that a reduction to practice was awarded to 
the Junior Party Hayward as having practiced these four 
interference counts when he testified that he allegedly 
used a device for detecting gas from the drilling mud 
by his periodic examination of samples of drilling mud 
about every 20 minutes while he and his assistants were 
utilizing another method of detecting gas which was not 
involved in the interference proceeding. Hayward’s rec¬ 
ord indicates that he was attempting to use these two gas 
detecting methods simultaneously that he had tvro as¬ 
sistants who took turns operating the two devices. The 
testimony of these witnesses, Johnson and Boccella, shows 
that the other method which was not involved in the inter¬ 
ference proceeding required about 20 minutes to operate, 
because there were considerable number of bottles, pans, 
trays and other equipment to be washed each time, and 
the operator had to leave the location of the gas detector 
which was involved in this interference proceeding. Ob¬ 
viously, where the Hayward record shows the location o<f 
the gas detecting devices was a considerable distance 
away from the top of the well and they could not, there- 
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fore, practiced the invention of counts 1, 2 and 4, which 
were taken from the Hayward application which re¬ 
quires that the invention shall be practiced “at the 
242 top of the well”. 

Thus, Hayward was allowed to practice the in¬ 
vention and given credit therefor where his actual opera¬ 
tions took place some distance from the well. 

On the other hand, discrimination against the Senior 
Party Smith was made because Smith, in the first place 
and prior to Hayward’s conception, practiced the inven¬ 
tion of the interference counts by taking a considerable 
number of fruit jars of drilling mud at the top of the 
well and then analyzing some of these fruit jars of mud 
to determine the presence or absence of gas at the well 
and at different locations, such as at his home and at 
the home of his friend and witness Starr Thayer. 

The holding of the Board of Interferences and the 
Court was to the effect that the periodic taking of 
samples and examination of the mud of such samples 
by Smith did not constitute a reduction to practice “at 
the top of the well”, but that a similar operation some 
distance from the well by Hayward did constitute the 
practicing of the invention “at the top of the well”. 

As the Count 3 of the interference, the word “con¬ 
tinuously” therein as describing the nature of the prac¬ 
ticing of the invention was interpreted as being “con¬ 
tinuously” for Smith, and it was contended that where 
Smith operated his device at the well by taking a number 
of readings of the drilling mud issuing from the well, 
then waiting a few minutes and taking other readings 
when the drill bit had penetrated a little farther and ad¬ 
ditional mud was being discharged from the top of the 
well. In other words, it was required that the word “con¬ 
tinuously” be strictly and literally interpreted as against 
Smith, whereas the same term when applied to Hayward 


(lid not, as a matter of fact, mean “continuously” but 
meant operation some spaced periods, one from the 
other, while the Hayward witnesses were practic- 
243 ing some other method, generally known through¬ 
out the record as the bottle method and could not 
have been practicing the present method. Therefore, it 
is not believed that the same yard stick was used against 
Hayward as was used against Smith, and to this extent 
the record shows an error on the part of the Board 
of Interference Examiners and the Court of Custom and 
Patent Appeals. 

2. Reason of Appeal 

This reason refers to the rejection of a large number 
of the claims of the Smith application as “adding only 
colorable variations to the interference count”. 

Counsel for the applicant understands that each and 
every claim must be argued in the brief on an ex-parte 
appeal to this Honorable Board of Appeals under the new 
rules of practice and counsel will, therefore, run through 
the claims 3 to 14 inclusive, 19, 20, 21, 25, 27 to 30, 33, 34, 
36 and 37, which are the claims rejected as containing 
only “colorable variations”. 

This claim 3 recites the step of “causing the separation 
of gas from the stream of returning mud”. 

It is apparent, therefore, that in order to practice this 
claim which is also proposed count 5 of the Smith mo¬ 
tion to amend, that it would be necessary for one to use 
this invention of this claim 3 of the Smith application 
to use the drill bit in the operation of drilling to first 
penetrate a gas bearing formation during such drilling 
operations in order that gas from such formation might 
move into the stream of drilling mud. 

The Board of Interference Examiners and the Court 
both held that the Junior Party Hayward had anti-dated 
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the filing date of the Senior Party Smith by the practic¬ 
ing of the invention on two wells which were included in 
the testimony and record in behalf of the Party Hay¬ 
ward. 

244 Hayward presented considerable testimony by 
himself and his witnesses, Johnson and Boccella, 
to the effect that they had, as a matter of fact, detected 
gas on a well known as Barrow Well No. 1 and also 
on a well known as Keeran No. 1 Well. That this de¬ 
tecting of gas from a penetrated gas bearing formation 
in the drilling of a well is supposed to have occurred in 
the month of July and August of the year 1938 respec¬ 
tively, whereas Smith filed his application on September 
16, 1938. 

The Party Smith has presented herewith two official 
records of the State of Louisiana and the State of Texas 
respectively, which require that one drilling a well must 
report to the State considerable detailed information as 
to the drilling of such well. 

Whereas Hayward and his assistants testified that on 
this Barrow No. 1 Well they had encountered gas forma¬ 
tions in the drilling of the well and had detected such gas 
at the surface of the well and made a record thereof by 
the presentation of a chart, Hayward’s Exhibit 13. Hay¬ 
ward, However, admitted that such chart was “ridicu¬ 
lous” in that it could not give any information as to the 
particular well. Hayward did say, however, that the 
operations which he performed on this well resulted in 
determining the size of the casing which was to be used 
in the well and resulted in the finding of a formation 
which contained oil and that the well was “completed” to 
produce oil. 

It might be in point herewith to explain for the benefit 
of the Board just what the term “completion” means in 
the drilling of an oil well. Particular reference is, there- 
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fore, made to a recent definition given by Dr. Carrol M. 
Beeson, who is Associate Professor of Petroleum Engi¬ 
neering at the University of Southern California. This 
definition appears in an Article by Dr. Beeson which 
appeared in the World Oil Magazine in November of 1949 
entitled “Well Completion”. 

245 This definition is quoted herewith as follows: 

“The term ‘completion’ as herein used includes 
every operation which occurs between the initial penetra¬ 
tion of the top of the producing horizon and the com¬ 
mencement of settle production.” 

In other words, a well is not “completed” until settle 
production or the production of oil has been accomplished. 

The testimony of Hayward and his witnesses was to 
the effect that this Barrow No. 1 Well had been com¬ 
pleted as a producing well. 

The Party Smith, therefore, would obviously look to 
the Louisiana State Capitol at Baton Rouge, Louisiana, 
where the records of completed wells are kept. The rec¬ 
ords of the State Conservation Commission of the State 
of Louisiana at Baton Rouge, Louisiana, were not found 
by Smith to contain any records as to this Barrow No. 1 
Well. 

The testimony of Hayward and his witnesses that they 
had completed the well and produced oil mislead Smith 
into accepting such testimony because of the details pre¬ 
sented in the record as Hayward’s Exhibit. Hayward, 
however, did not produce any Conservation Commission 
Report ■which is required to be filed by the State of 
Louisiana. 

Smith, upon reconsideration of the evidence of Hay¬ 
ward, proceeded to investigate the drilling of this Bar- 
row No. 1 Well and was advised that if a well was com¬ 
pleted, the record was filed in Baton Rouge, Louisiana, 
with the Conservation Commission, whereas, on the other 
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hand, if the well was not “completed” but had been known 
to the industry as a “dry hole” in that it was dry and 
contained no oil or gas, that then the record would not 
be filed with the Commission at Baton Rouge but would 
be filed with the District Commission Office in the particu¬ 
lar district of the State where such a well had been 
drilled as a dry hole. 

246 Upon obtaining this information, Senior Party 
Smith made inquiry at the Office in the District 
at Houma, Louisiana, and after repeated inquiries there, 
he was advised that a record had been located regarding 
this Barrow No. 1 Well. 

In order to present this information as to the official 
record of the Barrow No. 1 Well, the Party Smith at¬ 
tached to his amendment Paper No. 3S sent to the Patent 
Office on April 2S, 1950, a photostatic copy of the report 
that was given to him by the Department of Conservation, 
District Manager at Houma, Louisiana, Mr. R. H. Parro. 
A certified copy of this report of the Department of Con¬ 
servation is attached to this Brief. 

The amazing fact revealed by this record is that the 
date of starting and completing the well agrees with the 
testimony of Hayward; that the testimony of Hayward 
as to the depth of the well is generally in substance 'with 
the record but the record has a particular barrier, just 
above the middle thereof, which was prepared for pres¬ 
entation of information as to discovery of “oil or gas 
zones” during the drilling of the well. Typed in the six 
locations for oil and gas on an inclination across all six 
of the blank spaces are the words “None” on two occa¬ 
sions, once across the locations 1, 2, and 3, and second, 
across the locations 4, 5, and 6, all of which are blank as 
to any elevation in the well. 

Obviously, if there were “None” oil or gas zones en¬ 
countered, no elevations could be filled in in these blank 
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spaces and this record, therefore, is to the effect that no 
oil or gas zones were encountered in the drilling opera¬ 
tion. This official and certified record of the Department 
of Conservation of the State of Louisiana is, therefore, 
in direct conflict and absolutely contrary to all of the 
testimony of the Junior Party Havward to the effect that 

» if 

he did discover oil and gas in the drilling of this well by 
practicing the method of the present Interference 
Count. 

247 As relates particularly to this Count 3 which is 
being argued and explained herewith as indicated 
above, before the method could be practiced, it would be 
necessary that there be a penetration of a gas bearing 
formation so that the method could be used to determine 
the presence of gas. 

If, as according to this record, there were no gas sands 
encountered in the drilling operation as conclusively 
shown by the typing of the word “None” into the record, 
it is very obvious, therefore, that Hayward could not 
have practiced the invention of claim 3 of Smith or any 
of the Interference Counts 1, 2, 3, and 4 on this Barrow 
Well No, 1 as was held by the Patent Office and the 
Courts. If no gas were encountered because there were 
no gas sands penetrated, then, of course, Hayward could 
not have separated any gas from the mud. 

The Board of Interference and the Courts gave Hay¬ 
ward credit for a reduction to practice by the use of the 
method of the Interference Counts and by the rejection 
of the primary Examiner, this claim 3 being argued here¬ 
with, because of his activities or alleged activities on this 
Barrow No. 1 Well. 

This certified public record of the State of Louisiana 
contains the showing filed by the Company by whom the 
well was drilled, namely, the Barnsdall Oil Company, to 
the effect that there were no gas zones encountered. Hay¬ 
ward testified in his record in response to question 88 that 
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no photographs were taken on this Barrow Well but that 
photographs were taken “immediately after completion of 
the Barrow Well.” It seems obvious, therefore, that Hay¬ 
ward has, as a matter of fact, testified that the well must 
have been completed because he took photographs after 
its completion. 

248 On cross examination XQ 97, Hayward was asked 
whether or not the chart, Hayward’s Exhibit 13, 
was an experimental strip they were using to try out the 
interference method. Mr. Hayward’s answer was as fol¬ 
lows : 

A. “Far from it, Mr. Clark. Operation of the well 
and casing size and various other things were decided 
upon the basis of information obtained from this chart.” 

This chart is the chart alleged to be a record of gas 
shows on the Barrow No. 1 well. 

The witness Johnson, in behalf of Hayward, pointed 
out that this well was referred to as “The Bayou Blue 
Well” and that it was also known as “The Barrow No. 1” 
well. The Conversation Report attached hereto shows 
also the terms “Bayou Blue” and “Barrow No. 1” as de¬ 
signating the well. 

The Party Smith is unable to reconcile the numerous 
mass of testimony presented by Hayward, Johnson and 
Boccella in behalf of this Barrow’ No. 1 Well in the light 
of the record of the Conservation Department, which 
gives the detailed information that no gas zones were en¬ 
countered. 

The crowning inconsistency of Haywrard’s testimony 
with this official document of the State of Louisiana, how¬ 
ever, appears as a notation at the bottom of the wrell 
w T here the following terminology appeared: 

“ABANDONED AS DRY HOLE: NO GAS OR OIL 
SHOWS.” 
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Whose testimony may we therefore accept? The of¬ 
ficial record filed by the Barnsdall Oil Company with the 
Department of Conservation of the State of Louisiana, 
which is a report of this Barrovr No. 1 well, which shows 
in the detailed blank spaces that there were no gas zones 
and shows at the bottom of the report that the well was 
abandoned as a dry hole and there was neither gas or 
oil shows because of the notation: “no gas or oil shows”. 

It seems incredible to Counsel for Smith that 
249 that Hayward could present such detailed infor¬ 
mation in this Interference record on the one hand 
while the records of Louisiana filed officially and main¬ 
tained in the proper district where the well has been 
drilled, which record shows that there were no gas shows 
at all and the well w*as never “completed’ ’ because there 
was no oil or gas produced. 

That this record attached hereto is directed to the same 
'well is confirmed by the fact that the record shows the 
well was started on June 12, which confirms with Hay¬ 
ward’s testimony that the well was finished drilling on 
July 22, 193S which confirms with Hayward’s testimony. 
The report which is attached hereto shows on its face 
that it was filed by the Barnsdall Oil Company on July 2S, 
193S, only six days after the well had been abandoned. 

In order to confirm the information carried by the rec¬ 
ord to the effect that the well was a dry hole, the nota¬ 
tion at the bottom of the record shows that the well was: 

“PLUGGED July 22, 1938 at T.D. 10,785’.” 

This information agrees with the detailed information 
under the casing record on the report to the effect that 
the well was drilled with rotary tools to a depth of 10,785 
feet. 

The notation, however, that the well was plugged indi¬ 
cates that there was no oil produced because the drilling 
was finished on July 22, 1938 and the well was plugged 
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on the same day. When a well is plugged, it means that it 
is closed so that no further operations may be carried 
out thereon and the well is abandoned. 

250 In order further to show a detailed information 
of this report, the Board of Appeals’ attention is 
called to the further notation at the bottom of the report 
to the following effect: 

“HOLE FILLED W/-1014 lb. mud and 50 sax plug set 
from depth 2S00 to 2700, plug top of a hole W/o sax 
cement. 

This notation is to the effect that the well was filled 
with a 10H> lb. mud. That was probably the mud that 
was used during the drilling operation and it was left in 
the hole. If the mud as heavy as 10*4 lbs. is left in the 
hole, it is an indication that no oil was produced. 

The casing record shows that there was a cellar or 
surface opening casing of 21 feet 8 inches, that there was 
then a casing head anchor casing of 173 feet in depth and 
then there was 2,743 feet of casing which is known as sur¬ 
face casing to close off water formation at the upper 
earth’s strata. 

Thus the deepest elevation of any casing in this well 
was 2,743 feet. That would leave approximately 8,000 feet 
of open hole in the well where no casing was set. 

The record shows conclusively that Hayward did not 
come on the well until it had been drilled to some 8,000 
feet so he had no knowledge whatsoever as to what hap¬ 
pened before he came upon the well with his men, Johnson 
and Boccella. Hayward’s testimony relates to what hap¬ 
pened after he came on the well at some 8,000 feet and 
prior to the termination of the drilling operations. Hay¬ 
ward testified that during this period from 8,000 to more 
than 10,000 feet that a number of gas zones were en¬ 
countered. 


251 Hayward’s operator, Boccella, testified in the 
Hayward record, questions 1, 3, 5 when inquiry 

was made as to whether any gas shows were encountered 
during the time the chart. Exhibit 13, was being made, he 
answered: 

“Yes, we had small gas shows along in here from 8700 
to around S800 feet. There was a slight gas show from 
9312 to 9340. There was a better gas show from 9420 to 
9475.” 

The operator, Johnson, on behalf of Hayward also 
testified that: 

“Yes, we had a small gas indication at this point” 
referring to an elevation of 9,438 in response to ques¬ 
tion 66. 

At question 122, Johnson was asked, “What conclusion, 
if any, he reached as a result of the operation of the hot 
water gas detector on Barrow No. 1 Well, as he had 
testified and his answer was: 

“The operation was entirely successful”. 

Johnson was then asked, “During what period the well 
was drilled.” He testified that it was commenced on the 
12th day of June 1938 and, 

“Completed” on the 22nd day of July 1938. 

Then in response to question 91, Johnson testified that 
the recorder was used 

“Until the completion of the well”. 

Johnson is talking about the Barrow No. 1 Well. The 
State of Louisiana Record presented herewith shows that 
the well was not completed—as a matter of fact, it was 
abandoned as a dry hole and there were no gas shows. 

Possibly the Patent Office can reconcile this of- 

252 ficial record of the State of Louisiana which is 

presented herewith in view of the testimony of the 

Partv Havward. 

» • 
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It seems obvious that Hayward would not have wished 
to have presented a record of this sort. 

If this record had been presented in the Interference 
Proceedings, then, of course, Hayward could not have 
been given credit for a reduction to practice on this well, 
and he could not have prevailed as to an award of 
priority in the Interference Procedure. 

As indicated heretofore, Smith was mislead by this 
incorrect testimony of Hayward during the Interference 
Proceeding to accept such testimony and failed to pre¬ 
sent any rebuttal thereof because he was unaware of a 
fact which was duly discovered in April of the year 19i)0 
when Smith by persistent efforts succeeded in locating 
these records in the District where the well was drilled 
to the effect that the well was a dry hole and was not a 
completed well or an oil well, and further, the records to 
show the effect that there were no gas zones or shows 
encountered. 

Hayward’s testimonv is a direct contradiction of this 
official record fled with the State of Louisiana on July 
2S, 1938, by the drilling company, the Barnsdall Oil Com¬ 
pany, by whom Hayward was directly employed by a sub¬ 
sidiary known as the Barnsdall Research Corporation. 

If there were no gas shows in this well as confirmed by 
the State of Louisiana, then it is verv obvious that Hav- 
ward could not have practiced the invention of this Smith 
Count 3 first, because the drilling did not give any indi¬ 
cation of a penetration of a gas bearing formation, and if 
no gas bearing formation was encountered by the drill, 
then obviously, Hayward could not have caused the sep¬ 
aration of gas from the stream of returning mud. He 
could not have mixed the separated gas with air to pro¬ 
vide a combustible mixture and he could not have prac¬ 
ticed the invention of Smith Claim 3. 


253 It is respectfully submitted, therefore, that this 
claim calls for a definite method which Hayward 
disclosed in his application for patent in the Interference 
Proceeding some eight months after Smith filed his appli¬ 
cation, and that Hayward prevailed over Smith only by a 
testimony of the Interference Record, which is now shown 
to have been incorrect by this official record of the State 
of Louisiana, It is, therefore, respectfully submitted that 
inasmuch as this claim 3 of Smith’s was allowed by this 
self-same Board of Appeals as one of Smith’s original 
claims, that it was further brought into the controversy 
in the Smith motion to amend the Interference issue, but 
which entrv was denied bv the Primarv Examiner in his 

• V # 

decision on the Smith motion. 

This claim 3 of Smith’s was never rejected until the 
Office Communication, Paper No. 37, and Counsel for 
Smith is unable to understand how this allowed claim, 
which was allowed by the Board of Appeals, could be 
rejected by the Primary Examiner when the Primary 
Examiner had before him the evidence of this record of 
the State of Louisiana. 

Furthermore, Counsel for Smith has also presented in 
this amendment, Paper No. 3S, a paper which further 
indicates the inaccuracy of the Hayward testimony in 
the Interference Proceeding. 

Hayward presented during the Interference a record 
of a well, known as the Keeran Well No. 1, drilled near 
Victoria, Texas, in July and August of the year 1938. 

This record indicates that the well was drilled to 7,510 
feet by the date of August 19, 193S. That the well was 
then filled with cement or “plugged back” as shown on 
the face of this record which is the well record of this 
Keeran No. 1 Well and was produced in the Interference 
as Havward’s Exhibit No. 14. The notation on the face 
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of this record indicates that the well was then plugged 
back or filled with cement from 7,510 feet to 6,137 feet. 

The only time that a well is plugged back in 
254 this manner is when no oil or gas zones of a pro¬ 
ductive nature are encountered. If this well had 
encountered oil or gas in worthwhile quantities, then cer¬ 
tainly the Bransdall Oil Company who drilled the well 
would not have gone to the trouble and expense of filling 
the well with some 1400 feet of cement in order to plug 
off the well. 

After the well was plugged off, it was then side-tracked. 
This side-tracking operation is where an inclined member 
known whipstock is introduced in the well bore and lo¬ 
cated at the top of a cement plug or at the elevation 
where the well is to be diverted or directed away from 
the direction of the original well. 

This well was side-tracked and then redrilled off at an 
angle from the original well and the redrilling operation 
was begun some time after August 19, 1938, and carried 
on down to a depth of 7,011 feet. This is shown by this 
well record, Hayward Exhibit #14. The well was not 
completed until September 23, 193S, some seven days after 
the filing of this Smith application for patent which was 
involved in the Interference and which is here on appeal. 

This record shows that the well was completed on Sep¬ 
tember 23 and appears to indicate that the production of 
oil was 167.32 barrels within a 24-hour period when the 
well was completed on September 23. 1938. There is no 
indication that any oil was produced prior to this date of 
September 23. 

It should be borne in mind that the Hayward record 
shows conclusively that Hayward and his assistants and 
the hot wire gas detector equipment were removed from 
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this Keeran well on August 19, 1938, on the date that it 
was plugged back as an unsuccessful well. 

255 The oil that was produced on September 23, 
193S, was found somewhere between a depth of 
6,137 feet and 7,011 feet in the side-tracked well, because 
obviously no oil or gas was produced from the initial w’ell 
when it was plugged back to 6,137 feet. 

Any oil or gas, therefore, which could have been en¬ 
countered on this well according to this record would 
have been encountered subsequent to August 19, 1938, 
and Hayward and his witnesses, Johnson and Boccella, 
could not have possibly known anything about the en¬ 
countering of anv gas or oil in the side-tracked well be- 
tween 6,137 feet and 7,011 feet because they were not 
present. These witnesses on behalf of Hayward testi¬ 
fied that thev left the well on August 19. 

Tf Hayward left the well on August 19, then insofar as 
this well record from the State of Texas is concerned, 
Hayward could not have practiced the method of the 
Smith claim 3 because if any gas zone formation had 
been encountered by the drilling operations prior to Au¬ 
gust 19, 1938, the Bamsdall Oil Company w r ould not have 
plugged the well with cement from 7,510 feet back to 
6,137 feet. 

Thus, as indicated heretofore, priority of the invention 
of the Interference counts was awarded to Hayward be¬ 
cause of his activity from these two wells, the Barrow 
Well No. 1 and Keeran Well No. 1, prior to Smith’s filing 
date. 

Thus, we have an understanding of Hayward’s own 
Exhibit No. 14 which shows conclusively that Hayward 
was not even on this well at the time oil or gas was en¬ 
countered: that he did not have a gas detecting instru¬ 
ment on the well after August 19 up to September 23, 
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and ho could not have possibly practiced the Interference 
Counts nor the Smith Claim 3 on this Keeran No. 1 Well. 
The records from the Louisiana Conservation Commis¬ 
sion shows that he could not have detected any gas on 
the Barrow No. 1 Well. 

25G It seems to the Party Smith that the presenta¬ 
tion of this evidence shows conclusively, by docu¬ 
mentary records of the States of Louisiana and Texas, 
that the testimony of Havward is absolutely in error; 
that he could not possibly have reduced the invention to 
practice because the acts about which he testifies could 
not have transpired, because he could not have separated 
any gas if there was no gas present as indicated by these 
records. 

Party Smith does not see how the Patent Office can 
overlook this documentary evidence presented herewith 
and analyze for the benefit of the Board of Appeals. 

The Party Smith presents his claims 4 to 6 and S to 
14 inclusive for allowance because they were allowed by 
this Honorable Board of Appeals on an ex-parte appeal 
prior to the Interference Proceeding. 

Claim 4 says that the indication shall be of the penetra¬ 
tion of a gas bearing formation. 

Claim 5 says that there shall be an indication of a 
penetration of a gas bearing formation. 

Claim 6 requires that in practicing the method, there 
shall be an operation which “comprises drawing gas 
from the mud as it issues from the return line”. 

On these two Hayward wells, if there was no gas, how 
in the world could Hayward possibly have practiced this 
claim 6 by drawing gas from the mud? 

Claim 7 requires that there shall be a “separating the 
gas from the mud and utilizing such separated gas to 
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actuate and alarm in order to practice the warning of the 
operator”. If there was no gas, certainly Hayward could 
not separate any and he could not have practiced this 
claim 7. 

257 Claim 8 requires that the mud which is returning 
from the well shall be subjected to this method for 
warning operator bv “introducing the mud into a cham¬ 
ber”. 

Then the mud in the chamber shall be subjected to a 
“reducing the pressure within the chamber below the pres¬ 
sure on the mud entering such chamber to encourage the 
gas to separate from the mud”. 

In order to call to the attention of the Board the opera¬ 
tion of the Hayward device, an inspection of his drawings 
show that the drilling mud issues from the well through 
what is known as a return line or a pipe line. The Hay¬ 
ward drawing in the single figure shows the drilling mud 
flowing from this pipe so that as a matter of fact Hay¬ 
ward has no chamber into which the drilling mud is to 
be introduced and he does not perform the step of intro¬ 
ducing the mud into any chamber, because the drilling mud 
return line could hardly be considered as equivalent of 
the chamber 30 of the applicant Smith which is provided 
in the Smith housing 25 in addition to the return line as 
showrn at 17 in the Smith drawing, Fig. 1, record page 39. 

This specific claim 8 of Smith’s was allowed by this 
Honorable Board of Appeals for the method w’hich in¬ 
cluded the step of introducing the mud into a chamber, 
then reducing the pressure “within the chamber before the 
pressure of the mud entering such chamber”. Inasmuch 
as Hayward does not introduce his mud into any such 
chamber, he cannot reduce the pressure on the mud. It is 
now* believed that this claim does not read upon the Hay¬ 
ward disclosure and the fact that the primary Examiner 
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failed to include this claim as one of the counts of the 
Interference is evidence thereof. 

258 How the primary Examiner can contend that such 
positive distinctions in claims such as claim S dif¬ 
fering from the Interference Count be construed as only 
“colorable variations” is not understood. 

Claims 9, 10 and 11 of Smith each recite the step of 
trapping the vapors issuing from the well bore along with 
the mud. 

In Smith, the trap is provided in the fonn of the hous¬ 
ing 25 and the chamber 30 in combination with a screen 
wire 2S over which the drilling mud must flow in order 
to agitate the drilling mud and cause the separation of 
the gas therefrom. This operation must be porformed in 
order to trap the gas in the chamber. 

Attention of the Board of Appeals is respectfully di¬ 
rected to the Hayward record in connection with this In¬ 
terference Proceeding, because Havward filed a suit from 
the decision of this Honorable Board of Appeals refusing 
to grant him any claims in his ex-parte prosecution prior 
to the Interference Proceeding and in connection with the 
record which he made in the United States District Court 
for the District of Columbia, which is to be found in the 
Interference Record, page 640, again at page 871 and 
again at page 923. It is evident that the interpretation 
of the claims which are allowed by the Honorable Jen¬ 
nings Bailey, Justice of the District Court, that Hayward 
was not entitled to an interpretation of his application 
which step of the method recited that there should be a 
‘‘causing” of a separation or drawing off of the gas. This 
interpretation of the claims wras emphasized by the soli¬ 
citor for the Patent Office, Mr. W. W. Cochran, wiien he 
called attention to the record to the effect that the witness. 
Souther, in behalf of Hayward, presented to the Court 
evidence to the effect that he had done considerable re- 


search work and that Hayward did not, as a matter of 
fact, practice the invention by “causing” any separation 
of the gas- 

259 The Hayward record shows that the Court re¬ 
fused to grant Hayward his claims 25, 26 and 38, 
which recited that there should be a “causing” of the 
separation of the gas. This refusal was included by Jus¬ 
tice Bailey because of the motion of Mr. Cochran by the 
Patent Office to the effect that Hayward, according to his 
own disclosure, did not effect any “causing” of the sepa¬ 
ration. 

While the primary Examiner contends that there are 
only colorable variations as. between the Smith claims pre¬ 
sented on this appeal and the Interference Counts, it is 
evident that the United States District Court in the 4915 

Suit bv Havward did not consider the difference between 
• • 

“allowing” and “causing” to be merely a colorable varia¬ 
tion because it allowed Hayward claims containing one 
of the words and refused to grant claims containing the 
other terminology. The Court, therefore, distinguished 
as between “causing” and “allowing”. 

Certainly in view of this interpretation placed in the 
Hayward record, the Patent Office and this Honorable 
Board of Appeals are not entitled to overrule the decision 
of the Court as to the distinction between the terminology 
in these different claims. 

Counsel for Smith desires to call attention to the fact 
that, apparently, Mr. Cochran, in his motion to change 
the judgment and decree of Jennings Bailey overlooked 
claim 27 of the Hayward application because that claim 
called for the “causing” and inasmuch as Judge Bailey 
specifically refused to allow the claims containing the 
word “causing”. The only conclusion can be to the effect 
that the Court and the solicitor for the Patent Office were 
confused and that this claim 27 containing the word 
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“causing” was inadvertently allowed to Hayward. 

260 Inasmuch as this claim 27 was inadvertently al¬ 
lowed to Hayward by the Court, it is submitted 

that the interpretation of this claim 27 of Hayward must 
be, therefore, to the effect that in allowing the claim the 
Court interpreted the claim as including “allowing” as 
distinguished from “causing”. 

It is to be noted that this claim 27 of Hayward was 
incorporated at count 2 of the Interference Proceeding 
and now appears as Smith Claim 44 on this Appeal, and 
as Claim 2 in the Hayward Patent 2489180. 

In view of Hayward’s own admissions and disclaimer 
in the 4915 Suit before the United States District Court 
and in view of the proceedings that transpired therein, 
including the motion of Mr. Cochran, the solicitor for 
the Patent Office, and the holding of the United States 
District Judge Bailey, it is obvious that this claim 2 of 
the Hayward patent should never have been allowed to 
him because he is not entitled to make the claim in view 
of his own interpretation. 

Inasmuch as Hayward is not entitled to make this 
claim, the claim should be awarded to Smith in his appli¬ 
cation here on appeal, and such claim is Smith claim 44 
herewith. 

In view of the record herein, this Honorable Board of 
Appeals should render a decision to the effect that Hay¬ 
ward, as a matter of fact, is not the first inventor of 
claim 2 of his patent and that the claim is hereby awarded 
to Smith in order to invalidate this claim 2 in the Hay¬ 
ward patent. Particular attention is directed to the de¬ 
cision of Judge Bailey in the Inference Record, page 926, 
as supporting the foregoing arguments. 

261 As regards claim 11, this claim was allowed by 
the Board of Appeals and is limited to the alarm 

device, the same as claim 5 presented on this appeal. 


While the primary Examiner has specifically referred 
to the alarm, which is recited in claims such as 5 and 8 
on this appeal, as being unpatentable and unworthy of 
patent recognition, it is submitted that where an appli¬ 
cant has a considerable number of claims upon a meritor¬ 
ious invention involving broad protection, the Examiner is 
not entitled to raise a difference in the patent ability as 
between two allowed claims rising to the dignity of a 
patentable invention such as he would in a single claim 
in an application for patent. 

It hardly seems necessary to cite decisions of this Hon¬ 
orable Board of Appeals and the various Courts to sus¬ 
tain the practice as to a distinction between companion 
claims in the same application where the claims are al¬ 
lowed need not be as great as the difference between 
claims in different application or different patents. 

As to claim 12, the attention of the Board is respectfully 
directed to the fact that this claim 12 was allowed by 
this Board of Appeals to Smith. It was proposed count 
6 in the Smith motion to amend. 

Here again attention of the Board is directed to one 
of the claims refused by the primary Examiner after it 
had been allowed by this Board, and the fact that Hay¬ 
ward is not entitled to make this claim 12 of Smiths. 

This claim recites that there shall be a combination 
of apparatus which includes the “drilling mud return 
line” of a rotary rig. That there shall also be a “hous¬ 
ing to receive the mud return”. 

262 There shall also be a “chamber in said housing 
so that the gas separating from the mud will rise 
in said chamber”. There shall then be a means to burn 
the gas. There shall also be a means to conduct the gas 
from the chamber and a means to indicate that gas is 
being burned. This is a combination of structure which 
is not even shown or suggested by the Junior Party Hay- 
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ward, because the Hayward drawing shows conclusively 
that llavward does not have anv housing and he does not 
have a chamber in the housing. Hayward shows only the 
mud return line and he does not show the housing of the 
chamber. This count quite broadly recites that the gas 
is merely separating from the mud. There is no positive 
act of causing the separation as called for in some of the 
Interference counts. 

Smith shows the screen inside of his housing so that 
the separating will take place automatically as the mud 
is agitated in passing through the screen. Hayward has 
no structure by which such an operation can be performed, 
and inasmuch as Hayward disclaimed any interpretation 
of his claims which included the causing of separation, it 
is respectfully submitted that Hayward cannot make this 
claim 12. It calls for structure which Hayward never 
contemplated or never showed, and certainly the recita¬ 
tion of positive structure in a patent claim which has 
been allowed by the Board of Appeals cannot be repu¬ 
diated or dismissed by the primary Examiner on so slight 
an excuse as has been done in this case where the only 
ground of refusal constitutes a statement which is un- 
supported by the claim to the effect that there is only 
a colorable variation between this claim and the other 
claims. As a matter of fact, there is a positive and 
263 distinctive variation which constitutes the positive 
recitation of structure including a housing and the 
chamber disposed in the house. This housing is not a 
general piece of structure but it is a positive recited piece 
of structure in addition to the rotary mud return line and 
this housing must “receive the mud returns”. Hayward 
could not possibly make this claim by attempting to in¬ 
terpret his cone-shaped member 10 as the housing because 
his drawing shows none of the drilling mud moves into 
this device 10, therefore, Hayward does not have a hous¬ 
ing to receive the mud returns in combination with the 


return line, and he cannot twice use his return line to 
satisfy the structure of this claim 12. 

This is a specific apparatus claim containing six spe¬ 
cific elements, three of which are recited in the form of a 
means, and Hayward lacks at least two of the elements of 
this claim. 

Certainly, a party who fails to show one-third of the 
elements of a claim is not entitled to make such a claim. 

This claim 12 of Smith’s was refused Hayward by the 
primary Examiner in the Smith motion to amend during 
the Interference Proceeding on the ground that Hayward 
could not make the claim and it was unpatentable to Hay¬ 
ward in view of the prior patent to Chalkley, which is of 
record in the Interference Proceeding. 

264 In the Interference record Hayward failed to 
overcome this Chalkley patent, so that this claim 
12 stand rejected insofar as Hayward is concerned and 
Hayward is not entitled to make the claim. 

On the other hand, the Smith Interference Record posi¬ 
tively shows a conception of the apparatus called for by 
the combination of this claim 12 of Smith as early as 
August of 1937, some five or six months prior to Chalk¬ 
ley. Smith was working diligently with the invention 
and, as a matter of fact, used his black buck box gas 
detector on jars of drilling mud which he had taken from 
the return line of a rotary drilling rig when Smith re¬ 
ceives such drilling mud in the fruit jar, the fruit jar 
then constituted the housing in which the mud returns 
were received. Smith testified and his witnesses testified 
that he left a space in the top of the fruit jars when he 
placed the cap thereon which would be the chamber in 
the housing, so that gas separating from the mud would 
rise in the chamber. Smith testified in the Interference 
Record how he connected a specific fruit jar cap to the 
fruit jar 'which had a pair of petcocks or stock valves 
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thereon, and that he connected the black box of the Inter¬ 
ference Controversy to one of these petcocks and opened 
the other so that when an aspirator was operated, there 
was a suction of air through the top of the jar and the 
chamber and had a rubber hose to conduct the gas from 
the chamber of the jar to the means to burn the gas in 
the black box. Mrs. Smith, her mother, and Starr Thayer 
all testified that they observed this operation prior to any 
filing date to which Chalkley is entitled. That the black 
box had an indicator thereon to indicate that gas was 
being burned. It is evident, therefore, that Smith reduced 
the invention of this claim to practice prior to Chalkley 
and prior to any date to which Hayward could possibly be 
entitled. 

265 This claim, by the way, is not limited to any 
method of operation “at the top of the well” or 
“continuously” as were the four counts of the Interference 
Proceeding. This is a specific apparatus and combination 
of structure which Smith actually used prior to any con¬ 
ception date by the Junior Party Hayward. 

In connection with the foregoing, attention is directed 
to the Interference Record, page 64S, to the decision of 
the Primary Examiner on Smith’s motion to amend which 
supports the arguments just given heretofore. 

It might be noted in passing that Hayward throughout 
the Interference Proceeding contended that he was en¬ 
titled to the benefit of the use of the hot wire gas detector 
in connection with the disclosure of his prior patent 
2.214,674. Hayward was unable to fool the Primary Ex¬ 
aminer in connection with such contention, however, be¬ 
cause the Primary Examiner in his decision RP 649 made 
the positive statement that any mention of the hot wire 
gas detector in this prior Hayward patent 2,214,674 had 
occurred in an amendment dated October 20, 1939, a date 
long subsequent to the filing of both the Chalkley applica- 


tion and the Smith application for patent. The primary 
Examiner holds that this claim 12 of Smith, proposed 
count 6 in the Interference Motion to amend by Smith, 
is “broad and presents utility within operating range.” 

The Primary Examiner concludes his statement regard¬ 
ing this proposed count 6 as follows: 

‘‘Therefore, it is regarded as patentable to Smith but 
unpatentable to Hayward.” 

266 Counsel for Smith is unable to understand the 

practice and proceedings of the Patent Office in a 

situation of this sort where the Primary Examiner has 

held of record that an allowed count to an applicant is 

not readable upon his adversary. The claim was allowed 

to the applicant by this Honorable Board of Appeals and 

then the Primary Examiner cedes to refuse the claim as 

•» 

not patentablv distinguishing over other claims 'which 
have been in controversy. If Hayward could not make 
the claim at the time of the motion occurred in the Inter¬ 
ference Proceedings, he has done nothing in the record to 
change such holding of the Primary Examiner and the 
Party Smith must, therefore, insist and demand that this 
claim 12 be allowed to Smith. 

It might be stated at this point that due to the fact that 
this claim was proposed as a count in the Interference 
Proceeding and was refused as unnecessary to the issues 
of the Interference Proceeding that the Party Smith is 
entitled at this time in his ex-parte prosecution of his 
application subsequent to the Interference Proceeding to 
again raise this point and utilize the subject matter of 
the decision of the Primary Examiner in support of his 
contention that he is entitled to the claim. 

The Primary Examiner justified his decision in refusing 
to grant the Smith motion to amend as to a number of 
the claims therein; that the distinction in the claims 
would not support a split decision as between Smith and 
Hayward. 




The Interference Record shows conclusively that the 
Primary Examiner was in error in such a conclusion in 
his decision at the time of the motion period, be- 
267 cause in such decision itself, the primary Examiner 
particularly pointed out that Hayward could not 
make this claim. If Hayward could not make the claim, 
then, of course, the claim could not be made a count of 
the Interference Proceeding. If it could not be made a 
count of the Interference Proceeding and was allowed to 
Smith, then ipso facto the claim must still remain allowed 
to Smith and it can only be considered by this Board of 
Appeals as being an inadvertent refusal by the Primary 
Examiner in his Papers Nos. 37 and 39 in the Smith ap¬ 
plication of record. 

Such decision of the Primary Examiner shows that 
proposed count 6 was denied admission to the Interfer¬ 
ence Proceeding because Hayward could not make the 
claim. If Hayward could not make the claim, certainly 
it is still allowable to Smith. 

Counsel for Smith again repeats and insists that a 
review of the record be granted and that this claim 12 be 
allowed to Smith. First, because Smith has a prior date 
to anything that was presented by Hayward. Second, that 
Hayward could not make the claim, and third, that the 
claim was not added to the Interference Proceeding be¬ 
cause Hayward could not make the claim. 

As to Claim 13, this claim is even more specific than 
the apparatus claim 12 which has just been argued here¬ 
tofore, because it calls for a gas trap; it calls for a hous¬ 
ing; it calls for means to maintain the head of mud 
therein; it calls for a screen through which the mud 
entering the housing will pass so as to release gas car¬ 
ried by the mud. Certainly, Hayward has none of these 
pieces of apparatus. He does not have a trap which 
includes the housing with means to maintain a head of 
mud in the housing. 


268 The claim in the caption recites the mud line 
which is the return line. Hayward has such a 

mud line but he does not have the housing or the other 
elements of structure which are included in the claim. 

This claim 13 should be allowed to Smith for the same 
reasons just previously pointed out as regards claim 12. 
If Hayward couldn’t make claim 12, he can’t make 13. If 
claim 12 was unpatentable to Hayward, so too is claim 

13 unpatentable to Hayward. 

Attention of the Board is respectfully directed to the 
Hayward drawing where a baffle plate 5 is indicated in 
the drawing. This is the first presentation of any set 
structure by Hayward and it was never mentioned in his 
Interference testimony. Hayward has, therefore, pre¬ 
sented no testimony to anti-date his filing date of April 
1, 1939 as to any such structure and he is not, therefore, 
entitled to prevail over Smith on any structure such as 
called for by claims 12 and 13. 

As to claim 14. This claim is also more limited than 
claims 12 and 13, and in addition to the recitation of the 
mud line, the housing, the means to maintain a head, the 
screen, the means to draw off the gas, the means to ad¬ 
mit air and combustible type indicator and means on the 
indicator operable due to burning to give an indication 
and wherein further this last means includes an alarm 
device. 

This claim 14 of Smith in all has four positive elements 
of structure which are not shown or even remotely sug¬ 
gested by Hayward. 

269 Here again, the attention of the Board is called 
to the fact that the primary Examiner was in 

serious error when he refused a claim such as this claim 

14 to Smith on the basis that the claim called for only a 
“colorable variation” from the Interference Counts. At¬ 
tention of the Board is directed to a comparison of any 
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of the Interference counts or the Interference subject 
matter with the structure of this claim 14. Interference 
counts or method claims, claim 14, is an apparatus claim 
and most certainly the Party Smith is entitled to the al¬ 
lowance thereof because Hayward cannot make the claim 
as pointed out by the primary Examiner, and the claim 
should be allowed to Smith. 

Claims 15, 16, 17 and 18 are not presented herewith 
on appeal because they are directed to a somewhat dif¬ 
ferent and possibly divisible combination of structure in¬ 
volving the combination gas detector and violet ray light, 
which combination the applicant deserves the right to 
claim in this application if desired. 

As to claim 19, this claim was allowed to Smith on ap¬ 
peal by this Honorable Board of Appeals and calls for 
a specific apparatus which is not shown or described by 
Hayward. As mentioned heretofore in the United States 
District Court, Hayward specifically limited his disclosure 
to a structure whereby he did not “cause” any separation 
or drawing off of the gas but merely allowed it to sepa¬ 
rate, because the witness. Souther on behalf of Hayward 
testified that he was unable to draw off or “cause’’ sepa¬ 
ration of gas from the drilling mud because it was so 
intimately mixed and so difficult to remove. This conten¬ 
tion was supported also by Counsel John H. Bruninga in 
behalf of Hayward. 

270 The Honorable Judge Jennings Bailey refused to 
let Hayward have his claims 25, 26 and 28 and only 
inadvertently allowed claim 27 to Hayward has been here¬ 
tofore explained. If Hayward, by his own admission and 
that of his witnesses, was unable to draw off any gas from 
the return pipe of the drilling rig, certainly he did not 
have any apparatus for which he could satisfy claim 19, 
which was allowed to Smith. Allowance of this claim 19 
to Smith is respectfully asked. 
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It might be of note to repeat that any reduction to 
practice by Hayward prior to Smith’s filing date has been 
discredited by the Exhibits of the documentary reports to 
the State of Louisiana and to the State of Texas as re¬ 
gards the Barrow and Keeran Wells, which Hayward 
included in the record in his efforts to obtain a prior 
reduction to practice to that of Smith. This claim 19 
should be allowed to Smith because it is an apparatus 
claim which Hayward admitted he had not and could not 
use in the District Court of the United States. 

As to claim 20, most certainly the primary Examiner 
is not entitled to reverse the decision of the Honorable 
Jennings Bailey of the United States District Court for 
the District of Columbia, who allowed this claim 20 to 
Smith in the Smith 4915 Proceeding, copies of which 
records are included in the file before this Honorable 
Board of Appeal. 

See Record, page 1064A-1099, the Honorable Justice 
Bailey in his decision in civil action 20226 Smith vs. 
Commissioner Coe made the following statement: 

‘T cannot agree with the Board of Appeals in deny¬ 
ing these claims and hold that the plaintiff (Smith) is 
entitled to Claims 20 and Claim 1”. 

271 Thus, it is respectfully submitted that the deci¬ 
sion of the United States District Court is binding 
upon this Board of Appeals. 

As to the particular distinction in this claim which 
Hayw’ard did not and cannot or could not reduce to prac¬ 
tice, attention is directed to the following: 

By the records of the State of Louisiana and the State 
of Texas introduced herewith and in the Interference Pro¬ 
ceeding, this claim 20 requires that there shall be a method 
of identifying a gas bearing strata as they are “pene¬ 
trated”. 
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The record filed by Barnsdall Oil Company, Haywards 
employer, in connection with the Barrow No. 1 Well shows 
on the written report that there were no gas bearing 
strata encountered; that there were “no oil or gas shows”. 

If Hayward in using the hot wire gas detector as he 
alleges in the Interference Proceeding did not in the 
Barrow Well penetrate any gas strata, then most cer¬ 
tainly he could not have practiced the method of this 
count 20, which was allowed by the United States Dis¬ 
trict Court. 

As to the Keeran No. 1 Well, the oil shows with which 
the well was completed were penetrated after August 19, 
193S after Hayward and his hot wire gas detector along 
with his witnesses, Johnson and Boccella, had left the 
well. Therefore, Hayward could not have detected any 
gas bearing strata as it was penetrated because he had 
left the well and the well was plugged on August 19, 
193S. 

Thus, Hayward was awarded priority because of his 
supposedly correct testimony on the Barrow and Keeran 
Wells but Smith has now’ shown by the record and by the 
Conservation Commission Report of the State of Louisi¬ 
ana that Hayward did not practice the invention of this 
method claim 20 because he did not identify any gas 
bearing strata “as they were penetrated” by the drill and 
the rotary method of drilling wrells because there was no 
gas strata penetrated on the Barrow Well and Hayward 
wrasn’t on the Keeran well when there was a penetration 
after August 19, and after the first drilling of the well 
had been plugged. 

272 This claim 20 allow’ed by the District Court calls 
for the step of “causing the gas arising with the 
returning mud to be drawn off from the mud”. The Hon¬ 
orable Jennings Bailey in the 4915 Suit of Hayward held 
that Hayward could not, as a matter of fact, effect the 
step of “causing”. This decision was arrived at by Judge 
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Bailey because he listened to and authorized the filing of 
the motion by Mr. Cochran, solicitor for the Patent Office, 
to the effect that the witness, Souther, in behalf of Hay¬ 
ward had testified that he was unable to effect any causing 
of separation of the gas from the drilling mud. 

The last step of this method claim 20 calls for ascer¬ 
taining the fact that, first, a gas had been drawn off and, 
second, that the drill had penetrated the gas bearing 
strata from which the gas entered the drilling fluid. 

If Hayward was incapable of drawing off any gas as 
indicated by his ow r n witness, Souther, in the District 
Court and the records on the Barrowr Well show that they 
never penetrated a gas formation so that no gas could 
have entered the well, and furthermore that they plugged 
all of Hayward’s part of the Keeran Well No. 1 on Au¬ 
gust 19, 1938 before the oil sands were encountered then, 
obviously, Hayward has not proven any reduction to prac¬ 
tice prior to Smith’s filing date of September 16, 1938 
and Hayward must, of necessity, therefore, fail to antici¬ 
pate this claim 20. 

Incidentally, it might be noted that the Honorable 
Jennings Bailey handled both the Smith and then the 
Harvard 4915 Suits and handed dovm decrees and deci¬ 
sions in both. Smith was allovred this broad claim 20 
which causes the separation of the gas while Hayward 
w*as refused his claims 25, 26 and 2S, which called for 
this step of “causing”. 

273 Only a casual comparison of these two decisions 
by the Honorable Judge Jennings Bailey indicates 
that Smith w^as entitled to the interpretation of his ap¬ 
plication for the “causing” step whereas Hayward w*as 
not. 

As to Smith Claim 21 which was allowed by this Honor¬ 
able Board of Appeals, attention is directed to the fact 
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that Smith is entitled to his filing date of September 16, 
193S, for disclosure of the recording step of this claim for 
the recording of changes to indicate the relative mud gas 
ratio. 

Hayward, if ever, only disclosed a recording device as 
of his filing date of April 19, 1939, whereas Smith was 
entitled to a filing date of September 16, 1938. There was 
no recording step recited in any of the four counts of the 
Interference which are Smith claims 42, 44, 48 and 45 
respectively. There was no controversy in the Interfer¬ 
ence Proceeding as to this recording step therefor, and 
the burden by a preponderance of evidence rested upon 
the Junior Party Hayward to prove conception and re¬ 
duction to practice of the recording step prior to Sep¬ 
tember 16, 1938, the record date in the Patent Office of 
the Senior Party Smith. 

Let us, therefore, glance at the Interference Record to 
see Hayward’s testimony as regards this recording step. 

The printed Hayward record in the Interference Rec¬ 
ord, page 6, shows that Hayward’s exhibit 12 is the chart 
presented of the alleged recording on the Barrow No. 1 
Well. 

The Interference Record shows the efforts of Hayward 
to try to interpret this chart, Hayward Exhibit 12, record 
of page 100. Hayward admitted in his own behalf, in 
Interference Record, page 190, when asked whether or not 
this strip chart. Exhibit 12, was an experimental attempt 
or use. Stated, Record page 191, 

“In the sense that it was the first, it was experimen¬ 
tal.” 

274 Hayward then proceeds to try to explain this 
experimental chart and what the meanings were. 
Hayward was unable to give any sensible answers as to 
this chart and in response to XQ 105, Record, page 190, 
stated as follows: 
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A. Yes, Mr. Clark. But as I tried to explain, this 
instrument is not calibrated, the scale on the paper is not 
calibrated for this hot wire instrument, and, therefore, the 
position of the dial must not be read against the printed 
numbers on the chart. To do so would, obviously, be 
ridiculous, because you cannot have 2000% of the lower 
exposive limit.” 

Hayward proceeded to point out that he did not per¬ 
sonally make this chart; that his visits were intermittent. 

If Hayward himself admitted that the only and first 
record chart that he made prior to Smith’s filing date 
was not calibrated and could not be read with any sensible 
interpretation, and that as a matter of fact, it was “ridicu¬ 
lous” how in the world can the Patent Office assert that 
Hayward carried the burden of the Junior Party in re¬ 
ducing the invention including a recording step to prac¬ 
tice ahead of Smith’s filing date of September 16? 

This particular chart, Exhibit 12, made on the Barrow 
Xo. 1 Well becomes increasingly “ridiculous” when it is 
considered in the light of the record of the Conservation 
Commission of the State of Louisiana for the Barrow 
No. 1 Well where the report shows in two instances that 
there were no gas shows on the well; that no gas zones 
were encountered and that inasmuch as there was no gas 
zones encountered, there could not have been any gas 
vapor in the drilling mud, and if there was none in the 
drilling mud, none could have been caused to be separated 
and, obviously, there could have been no recording. This 
written documentary record absolutely contradicts the 
hazy and indefinite testimony of Hayward and his wit¬ 
nesses, and Counsel for Smith must, of necessity, there¬ 
fore insist and demand that this claim 21 be allowed to 
Smith because it was not reduced to practice by Hayward 
by his own admission. 

275 Claims 22 to 24 inclusive have been heretofore 
cancelled and will not be argued in this appeal. 
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As to claim 25, this claim was allowed by this Honor¬ 
able Board of Appeals and generally includes the subject 
matter of claims 2 and 5 of the Smith application herein. 
All of the arguments presented as to the presentation of 
the Hayward Record about the penetrating of a gas bear¬ 
ing formation should avail Hayward nothing in view of 
the Conservation Report of the State of Louisiana to the 
effect that no gas bearing formations or shows -were found 
in the Barrow Well No. 1. 

In all of Hayward’s testimony, he testified that he 
caused the separation by the use of a vacuum pump in 
all of his activities prior to Smith’s filing date. In view 
of the fact that the District Court and the solicitor for 
the Patent Office both argued that Hayward was not en¬ 
titled to reduce the pressure in view of his own disclaimer 
of such activity, it is obvious that this claim cannot be 
read upon any activity of Hayward which would justify 
the Patent Office in granting him a reduction to practice. 
See Hayward’s own record. 

Claim 26 has heretofore been cancelled. 

Claim 27 was allowed by this Honorable Board of Ap¬ 
peals but as heretofore stated, Hayward is not entitled to 
make this claim because it calls for the step of subjecting 
the mud to a reduced pressure before it is discharged to 
the atmosphere. The witness, Souther, on behalf of Hay¬ 
ward testified that he was unable to do this and that he 
was unable to draw” off any gas by practicing the Hayward 
method. Mr. Cochran for the Patent Office, therefore, 
called Judge Bailey’s attention to this testimony and 
claims to Hayward including the reduction to practice 
were cancelled by Hayward on the admission that he was 
not entitled thereto. 

276 Hayward is particularly not entitled to this claim 
27 first, because he disclaimed the reducing of the 
pressure, and, second, because he admitted in the Inter- 
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ference Proceeding that he did not actually practice any 
successful recording of a value as a result of the burning 
of the gas prior to Smith’s filing date. Only if Hayward 
had successfully reduced this recording step and the re¬ 
ducing pressure step to practice ahead of Smith’s filing 
date, could he possibly be entitled to this claim? 

The arguments presented heretofore as a number of 
other claims apply equally to claims 28, 29 and 30, which 
respectfully call for “means to extract the gas”. Claim 
2S means to extract the gas from the trap. Claim 29 and 
the step of drawing off the gas separating from the mud. 

Particularly as to claim 29, Hayward does not disclose 
any “trap for receiving the mud before it is admitted to 
the atmosphere”. If even by the maximum stretch of the 
imagination Hayward could say that his drilling mud 
return line constituted a trap, there is no testimony of 
record in his behalf that he ever used such a trap prior 
to Smith’s filing date, because his record is silent thereon 
and makes no mention of the baffle plate in the drilling 
mud return line which is shown in his drawing. His 
filing date is April 1939 subsequent to Smith’s filing date 
and Hayward never did prove that he used “any trap for 
receiving the mud”. 

Each claims 28, 29 and 30 should be allowed to Smith 
in view of the record in the Interference—the Hayward 
record before the Court in the Patent Office and the re¬ 
port of the Conservation Department in the State of 
Louisiana, which has been heretofore submitted in the 
Smith application. 

277 Smith’s claim 32 which was Interference Count 2 
is now claims 44 of Smith and Claim 2 of the Hav- 
ward Patent has been copied and entered in the Smith 
application, and should be allowed to Smith because Hay¬ 
ward failed to reduce the subject matter of this Smith 
claim 44 to practice prior to any filing date of Smith. 
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Smith’s claim 33 and proposed in the Smith motion to 
amend during the Interference Proceeding as proposed 
Count 4. The primary Examiners apparent reason for 
refusing this claim, was that he did not believe it was 
necessary in order to determine the issues of the Inter¬ 
ference Proceedings. As is already being shown and 
argued herein, the Examiner made an obvious mistake in 
refusing to allow proposed count 7 which would justify 
an award of priority to Smith thereon, because Smith 
practiced the invention long before Hayward’s date of 
conception in accordance with the disclosure of the Smith 
application and before Hayward ever entered the field. 

As regards Smith claim 34 which was Hayward’s allowed 
claim 24 and which constitutes proposed count 7 of the 
Interference Proceeding, this Honorable Board of Ap¬ 
peals is respectfully directed to the decision of the Court 
of Custom and Patent Appeals at A3USPQ 123, 129. This 
claim will be argued hereinafter under one of the follow¬ 
ing reasons of appeal. 

Re: Claim 35. Obviously in a record extending over 
a period of 12 years and involving the appeals and revi¬ 
sions that have occurred in this record, it is only natural 
that there may be some confusion in connection with the 
claim. 

278 For instance, a recap of this claim 35 shows that 
it was Hayward’s allowed claim 29, then it became 
proposed count 8 of the Smith motion to amend. It was 
allowed by the primary Examiner and incorporated in 
the Interference subject matter as count 4. Smith copied 
the claim into his application as his claim 45 and it has 
now issued in the Hayward patent as claim 4. The claim 
has, therefore, had six different designations during the 
Interference Proceeding, and it is only natural that there 
might be some confusion in connection therewith. 

The claim is to be argued and presented to this Board 
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by Smith for the same reasons set out as the Interference 
counts and a number of other claims that have been 
heretofore argued. 

Smith’s claims 36 and 37 were Hayward’s allowed claims 
30 and 31, and were offered by Smith in the Interference 
Proceeding as proposed counts 9 and 10 respectively in 
his motion to amend. The primary Examiner, in his 
decision on the Smith motion to amend, held that these 
proposed counts 9 and 10, claims 36 and 37 of the Smith 
application, would be held subject to the award of count 2 
of the Interference Proceeding. 

Count 2 was awarded to Hayward but Smith has shown 
by the documentary evidence presented in his application 
that any reduction to practice on behalf of Hayward prior 
to Smith’s filing date must be negative by the combina¬ 
tion of Hayward’s own record and the documentary evi¬ 
dence from the Conservation Commission of Louisiana 
and the log of the Keeran Well in the State of Texas as 
they are presented herewith in behalf of Smith. 

Re: Smith claims 38 to 41 inclusive. These are method 
claims inserted in the Smith application to be positive 
that the subject matter thereof was recited in the Smith 
case subsequent to the Interference Proceeding because 
of the apparent confusion in the record and they are pre¬ 
sented for favorable consideration by this Board of 
Appeals for all of the reasons argued throughout this 
brief. 

279 Smith’s claims 42 to 50 inclusive are nearly iden¬ 
tical claims of the Hayward patent and we re in¬ 
serted in the application so that there could be no ques¬ 
tion but what Smith had copied the claims of the Hay¬ 
ward patent within the period of one year following the 
issuance of said patent. These claims are presented for 
favorable consideration for all of the reasons argued here- 
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tofore in this brief as to the various and sundrv individ- 
ual claims. 

(b) Set forth by the primary Examiner in Paper No. 
39 of the Smith application, the last sentence thereof 
reads as follows: 

“Since the claims involve nothing different in princi- 
ple”xx 

This is a mere conclusion on the part of the primary 
Examiner as a ground of refusal. It does not give any 
definite information to which Counsel for Smith may re¬ 
spond and patent law is not generally based upon dif¬ 
ferences in principle but upon differences in either a 
method or an apparatus involving or not involving in¬ 
vention. 

This is a blanket form of rejection which fails to com¬ 
ply with the definite rules of practice which requires that 
the primary Examiner shall explain his rejection in de¬ 
tail so that the record will be clear as to the reason for 
the rejection, and the Party Smith, therefore, respectfully 
asks that this rejection be withdrawn because it fails to 
comply with the Patent Office Rules and because it does 
not state a definite ground of rejection to which a re¬ 
sponse may be made. 

3. Rejection, Paper No. 37, top of page 2. 

This rejection is to be argued as reason No. 3 for 
this appeal and relates solely to claim 34 of the Smith 
application. 

2S0 As to claim 34, the primary Examiner refused 
allowance of this claim 34 of Smith because:— 

(a) “The Examiner is constrained to interpret said 
claim as covering a continuous analysis at the top of the 
well”. 

Only a casual inspection of this claim 34 shows con¬ 
clusively that it is a method of detecting gas and that it 
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is to be performed by the causing of separation and the 
collecting of gas from portions from “successive por¬ 
tions” of the drilling mud as the drilling proceeds. There 
is nothing in this claim which says that this separation 
need be cause at the top of the well, and the fact that it 
is to be performed upon “successive portions” indicates 
clearly that it is a periodic causing of the separation and 
a periodic collecting of the gas. There is nothing to 
indicate that the claim is limited as indicated by the pri¬ 
mary Examiner to “a continuous analysis at the top of 
the well”. 

It is respectfully submitted that the Examiner is clearly 
in error in his interpretation of this claim whether it is 
an Interference count, or a proposed count for an inter¬ 
ference or whether it is a simple and ordinary claim 
presented in an application for patent. The Examiner 
must have some facts to support the conclusion which he 
has stated, and no such facts have been forthcoming or 
stated by the primary Examiner. 

This claim 34 of Smith’s is proposed count 7 of the 
Smith motion to amend the Interference Proceeding. 

This Smith motion to amend is to be found in the In¬ 
terference Record, pages 633 to 637 inclusive. This mo¬ 
tion sho\vs that proposed count 7 is a Havw’ard allowed 
claim 24 and that it w’as copied by Smith for purposes of 
interference, because Smith believed that the claim was 
directly readable upon his application for patent at the 
time of the institution of the Interference Proceed¬ 
ing. 

281 During the Interference Proceeding, the record 
in behalf of Hayward in the United States District 
Court in his action against the Commissioner of Patents 
in an effort to obtain allowance of some claims in his 
application for patent produced a record which is inter¬ 
esting, to say the least, to this Honorable Board of Ap- 
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peals in connection with this Smith application. As a 
matter of fact, the record has developed five interesting 
facts or circumstances as regards this Smith claim 34, 
and they will be presented herewith as the reasons for 
appeal in connection with this claim 34 by Smith. Under 
this heading “Rejection 3” or reason 3, the following sub¬ 
headings are stated: 

(a) Has been heretofore mentioned but this heading is 
given by the Examiner in his paper No. 37 in refusing 
the claim 34 to Smith, merely because the Examiner inter¬ 
prets the claim as being substantially more limited than 
the claim actually recites as regards the method thereof. 
The claim does not require a continued analysis and, as a 
matter of fact, specifically states that the samples are to 
be collected from successive portions if the collection is 
periodic from very different portions, which are stated to 
be successive, then it cannot be a continuous analysis as 
is interpreted by the primary Examiner. 

As heretofore stated under sub-heading (b) or reason 
3, the primary Examiner set forth “the said claim calls 
for—causing separation of—gas portions—as the drilling 
proceeds.” 

The foregoing quotation is an abreviation on the part 
of the primary Examiner and constitutes an admission 
that this is his interpretation of the claim. If the sepa¬ 
ration is to be a “causing”, then, of course, Hayward can¬ 
not make the claim in view of his RS 4915 suit in the 
United States District Courts because Judge Bailey held 
that Hayward did not disclose the step of “causing”. 

282 Tf the gas which is being collected are “gas por¬ 
tions” then, of course, they must be separated pe¬ 
riodically and they could not be as a result of a contin¬ 
uous separation as stated by the primary Examiner under 
the sub-heading (a) herewith. Therefore, sub-heading (b) 
is in direct conflict with sub-heading (a) and both state- 
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ments are by the primary Examiner, one contradicting 
the other. 

As to the statement: “as the drilling proceeds”, it is 
evident that the causing of separation and the collecting 
may be accomplished at anytime during the drilling oper¬ 
ation while the drilling of a stratum of formation is being 
accomplished. 

If Hayward could not cause separation, he could not 
have performed this claim and the record presented in 
connection with this brief shows that there was no gas 
formations encountered from which gas could be sepa¬ 
rated by Hayward prior to Smith’s filing date. 

The record of the Party Smith shows that he took his 
black box and the fruit jars to a plurality of wells prior 
to Hayward’s conception of the invention of the Interfer¬ 
ence count even as they are limited by the Patent Office; 
that Smith caused separation by using the blank box and 
the aspirator thereof to effect the “causing separation of” 

Smith also caused separation in the glass jars drilling 
mud in August of 1937 as he is corroborated by, at least, 
three different witnesses, Mrs. Smith, her Mother and Mr. 
Thayer. Most certainly the “collecting” of drilling mud 
containing gas as occurred in the wells where Smith per¬ 
formed the collecting steps constituted a collecting from 
successive portions of the drilling mud where Smith would 
fill a plurality of fruit jars with drilling mud taken from 
the return line. These collections were made “as the 
drilling proceeds”. 

283 Particular attention of the Board of Appeals is 
directed to the fact that this claim 34 is not limited 
in any manner whatsoever as were the Interference counts 
to the effect the method had to be performed “at the top 
of the well” or that the method had to be performed 
“continuously”. 
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This claim 34 is, therefore, broader than any of the 
Interference counts and particular attention is directed 
to the statements of the primary Examiner in his inter¬ 
pretation of the Hayward application, record page 640, 
where the primary Examiner points out that the Hay¬ 
ward's witness, Souther, in the 4915 decision, testified 
“unequivocally” that the suction “does not cause separa¬ 
tion of the gas from the mud”. The primary Examiner 
definitely holds that he is “at a loss” in view’ of Hay¬ 
ward's and Souther’s testimonies to know’ just how’ and 
w’here Hayward “causes separation” as set forth in claim 
1, or “applies a gas releasing force” as set forth in 
count 2. The primary Examiner further points out that 
the w’ord “cause” connotes a positive act or step. Souther 
testified in his affidavit for Hayward in the 4915 suit that 
there could be no separation by such an act in connection 
with the Hayward disclosure. 

Thus, Hayward could not possibly make this proposed 
count 7 of the Interference, w’hich is claim 34 of Smith in 
this application. 

This proposed count 7 w’as Hayward’s allow’ed claim 
24. If the primary Examiner is “at a loss” to under¬ 
stand how Hayward can make the step of causing sepa¬ 
ration in viewr of Haywrard’s own record in the 4915 suit, 
it is very obvious that the primary Examiner is of the 
opinion that Hayward cannot make his own claim which 
is proposed count 7 of the Interference and Smith's claim 
34 here on appeal. 

2S4 Interference Record, page 650, there is a state¬ 
ment to the effect that the Primary Examiner be¬ 
lieves that Smith is properly entitled to make this pro¬ 
posed count 7. 

Counsel for Smith, w’hile respecting the Primary Exam¬ 
iner and an acquaintance with him for more than 25 
years, respectfully calls attention to the fact that in the 


109 A 


decision on the motion to amend by Smith, the Primary 
Examiner pointed out that the “successive portions” re¬ 
ferred to the gas being collected from that type of por¬ 
tions, and specifically mentions that if one is collecting as 
the drilling proceeds, as stated in count 1 of the Inter¬ 
ference, he inherently collects from “successive portions” 
of the mud. 

Thus, the Primary Examiner during the motion period 
admitted that this claim 34 was directed to the collecting 
of gas from successive portions when he finally rejected 
this claim following the Interference Proceeding and just 
prior to the present appeal, he was constrained to hold 
that this self-same claim as covering a “continuous analy¬ 
sis at the top of the well.” 

If the Primary Examiner has already held in the Smith 
application that this claim relates to the collecting from 
successive portions: that is, making separate collections 
as Smith did in the practicing of the fruit jar method by 
taking separate collections in each fruit jar, then he is 
obviously estopped to hold after the Interference is over 
that this claim must be interpreted as including a “con¬ 
tinuous analysis at the top of the well.” 

285 It is, therefore, respectfully submitted that the 
Party Smith is now entitled to the allowance of this 
claim 34. 

(b) There has been an argument heretofore presented 
that the Hayward disclosure and record up to this date 
does not support any step of “causing separation.” 

(c) The intermittent filling of jars with drilling mud 
and the subsequent analysis thereof by Smith as shown by 
the Interference Record has been held by the primary 
Examiner as not being “contemplated by this claim.” 
This claim is claim 34, which was proposed count 7. 

Here again, the Primary Examiner seemed to have 
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merely stated a conclusion and Counsel for Smith is 
unable to see how the Primary Examiner distinguishes 
between “successive portions” and “the intermittent fill¬ 
ing.” The two seem to connote the same act or method 
step and Counsel is unable to see how in one decision the 
Primary Examiner can hold that the claim calls for the 
collecting of gas in successive portions and then after a 
period of controversy, some five years in the Interference 
Proceeding that the Primary Examiner can now hold that 
the claim is entitled to a different interpretation. 

(d) Smith did actually reduce this claim 4 to practice 
because it is broader than the Interference counts. The 
acts of Smith in practicing this claim 34 were not limited 
to an operation which was continuous and neither were 
they limited to an operation which was at the top of the 
well as required by the four interference counts. There¬ 
fore, if Smith proved that prior to his filing date and 
prior to any conception date by Hayward, he did, as a 
matter of fact, reduce this claim 34 to practice, then he 
is entitled to such claim because Hayward has not pre¬ 
sented any testimony to show that he was prior to Smith 
as to the invention of this claim 34. 

2S6 (e) This claim 34, if it had been entered as a 

count in the Interference Proceeding, would have 
been supported by the reduction to practice to Smith and 
would have caused an award of priority to Smith of this 
claim 34, because of his actual reduction to practice 
thereof prior to any conception by Hayward. 

The Court of Customs and Patent Appeals refused to 
consider the argument of Smith to the effect that pro¬ 
posed count 7 is claim 34, should have been incorporated 
as an interference count on the cases set forth in its de¬ 
cision 83 U.S.P.Q. 123, 129 in sustaining the issue that the 
Primary Examiner erred in not introducing the proposed 
count 7 as a count of the Interference Proceeding. 
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The Court interpreted the Interference counts in a 
very limited manner and this proposed count is obviously 
not limited to such extent as were the Interference 
counts. 

The Court followed this previous decision 31 CCPA 709, 
59 U.S.P.Q. 140, which is a case where a somewdiat simi¬ 
lar issue was involved. In the present case, however, the 
testimony developed that there would have been an award 
of priority to Smith as to this proposed count 7, claim 23 
in the Smith application, if this claim had been involved 
as an Interference count. 

Most certainly, some where, some how, an applicant 
should be entitled to a review of the decision of the Pri¬ 
mary Examiner on a denial of a motion to amend. It 
most certainly would be inequitable for the Patent Office 
to assume an arbitrary position and thereafter contin¬ 
uously refuse to permit an applicant to “A Day in Court” 
in connection with such an arbitrary decision. 

287 Counsel for Smith is a member of the Patent 
Affairs Committee of the Patent Section of the 
American Bar Association this year, and intends to pro¬ 
ceed with the development of a practice or procedure 
which would permit a hearing by the applicant even if 
it requires a special petition to the Commissioner of Pat¬ 
ents in order to obtain such a hearing. 

Counsel respectfully reiterates the fact that this pro¬ 
posed count 7, present claim 34, is a broader claim than 
the Interference count that the claim cannot be limited in 
such a manner by a reasonable interpretation to execute 
the reduction to practice in behalf of Smith prior to any 
date of conception of the Party Hayward. Under those 
circumstances, it is, therefore, believed that a review 
should be granted by this Honorable Board of Appeals. 

4. Final Rejection, Paper No. 39, states: 
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“The final rejection is applied to all of the claims be¬ 
cause they are ‘unpatentable in view of the record of the 
Interference 81858’.” 

Here again, this is a mere conclusion on the part of 
the Examiner and Counsel has gone into a detailed ex¬ 
planation of each and every one of the claims in the Hay¬ 
ward application as to why such claims, as a matter of 
fact, are patentable to Smith over and above Hayward, 
and as including limitations and distinctions from the 
issue of the Interference Proceeding. Under such cir¬ 
cumstance, a review of the claims is respectfully asked by 
this Honorable Board of Appeals. 

5. Reason No. 5 relates to the final rejection of Paper 
No. 35 by the primary Examiner who is refusing to con¬ 
sider that: 

2SS (a) A documentary evidence presented by the 
Party Smith subsequent to the Interference Pro¬ 
ceeding is positively contradictory to the oral testimony 
of the Junior Party Hayward in the Interference Pro¬ 
ceeding, and Counsel particularly relates to the record of 
the Louisiana Conservation Commission to the effect that 
the Barrow No. 1 Well was a dry hole, was abandoned 
and no oil and no gas shows were obtained during the 
period of drilling expiring on July 22, 1938. 

If this documentary record, a certified copy of which 
has been submitted in this Smith application, is a correct 
statement of the record as it presumes to be, then the 
Party Hayward should be called upon to prove beyond a 
reasonable doubt that this record is incorrect or untrue 
and that his statements and testimony in the Interference 
Proceeding are the true version of what transpired. 

It most certainly seems odd that a corporation of this 
size and having the reputation of the Bansdall Oil Com¬ 
pany would, through inadvertence or otherwise, file a re- 
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port with the Conservation Division of the State of Louis¬ 
iana such as the report submitted herewith which was 
entirely in error. 

The issue, therefore, resolves itself into who is cor¬ 
rect, the written record filed by the Bamsdall Oil Com¬ 
pany or the oral testimony of the Party Hayward subse¬ 
quent to the transpiring of the fact based upon his 
opinion of what transpired just prior to the institution 
of the Interference Proceeding. 

The Primary Examiner merely disposed of the newly 
presented evidence behalf of Smith by the statement that 
the case was closed, once having been decided by the 
Court of Customs and Patent Appeals, but, obviously, the 
Primary Examiner was in error because Counsel has 
found several decisions where either the Patent Office or 
the United States District Court have reversed previous 
decisions of the Court of Customs and Patent Ap- 
289 peals. If other decisions have been reversed, why 
should Smith be constrained against argument to 
the same effect he is entitled to a reversal of the holding 
of the Court. 

(b) The alleged use of the invention of the Interfer¬ 
ence counts by Hayward could not have transpired at the 
times and places relied upon by Hayward to win the 
Interference Proceeding if the facts stated in this docu¬ 
mentary report of the Bamsdall Oil Company to the Con¬ 
servation Department of the State of Louisiana on July 
28, 1938, are correct. This is true because the report 
states that there were no oil or gas zones encountered; 
furthermore, that the hole was abandoned and plugged 
on the day that drilling was finished and that no oil or 
gas show's were encountered. If this report is correct, 
then Hayward and his witnesses and all of his exhibits 
relating to the Barrow No. 1 Well must, as a matter of 
fact, be incorrect. 
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Where the Patent Office is confronted with a conflicting 
situation of this sort, most certainly it is the duty of the 
Patent Office to investigate the same or to refer the case 
to the Court of Customs and Patent Appeals or to the 
Department of Justice in order that the situation may 
be settled once and for all and further controversy, delay 
and expense be avoided. 

(c) The attention of the Patent Office is respectfully 
directed to the fact that this testimony presented in the 
manner that it was during the Interference Proceeding by 
Havward served to mislead both the Patent Office; the 
Court of Customs and Patent Appeals: and the Party 
Smith. 

That such inaccurate testimony mislead Smith into 
failing to properly contest the Interference Proceeding 
and that this Honorable Board of Appeals should remedy 
such a situation. 

290 For the information of the Board of Appeals, 
the Party Smith cannot restrain from calling at¬ 
tention of the Board of Appeals to the fact that Hayward 
and those licensed under his issued patent are not, as a 
matter of fact, conducting a continuous operation of the 
sampling of the wells as evidenced from page 635 of the 
Oil World Composite Catalogue for the year 1950. 

The Interference Count 3 of Smith was specifically in¬ 
terpreted during the Interference Proceeding as involving 
a continuous operation. Tt is evident that this was an 
unnecessary and unwarranted limitation placed upon a 
claim by the Patent Office because the same is not now 
in such continuous use bv the patent owner. 

291 


Conclusion 

A conscientious effort has been made to analyze this 
complicated situation for the benefit of the Board of Ap¬ 
peals and while the brief is of considerable length, it is 
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believed that all of the subject matter was necessary in 
order to properly present the position of the Party Smith 
on this appeal. 

There is one point which Counsel wishes to mention and 
that is the confusion as between some of the claims. Some 
of the claims are duplicated, but it has been difficult in 
view of the complicated record to avoid duplication, as, 
for instance, in connection with claim 35. It has been pre¬ 
sented or re-presented in five or six different papers and 
bv each Hayward, the Patent Office and Smith. 

Counsel intends to review the situation and before the 
day of the oral hearing will make an effort to make a 
short memorandum clarifying such inconsistencies as may 
appear on a rechecking of the situation. 

Counsel could present practically innumerable cases 
for the holdings of the various Courts and the Patent 
Office as relates a complicated proceeding of this sort, but 
it is thought that in view of the best and long experience 
of the Patent Office, and particularly the members of the 
Board of Appeals, that the avoidance of the citation of 
cases should be appreciated, because every case must 
stand on its own facts and circumstance to such an extent 
that many of the decisions which would be cited would 
not be directly in point. 

292 It is submitted that Smith is entitled to an allow¬ 
ance of a considerable number of the claims as ex¬ 
plained in the details of this brief, and that the Board of 
Appeals refrain from giving a blanket rejection on all of 
the claims in the manner in which the Primary Examiner 
applied his final rejection, and it is respectfully asked that 
for the purpose of the record, that a detailed explanation 
be given as to the reason for the allowance or refusal of 
each claim. 

Respectfully submitted, 

/s/ Lester B. Clark. 

Counsel for the Applicant 
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193 Mailed Jan 10 1945 

Div. 36 Room 262-A McFadyemwa Paper No. 32 

DEPARTMENT OF COMMERCE 
United States Patent Office 
Richmond 20, Va. 

Address only “The Commissioner of Patents” and not 

any official by name. 

All communications respecting this application should give 
the serial number, date of filing, and name of 
the applicant. 

Please find below a communication from the EXAMI¬ 
NER in charge of this application. 

/s/ Conway P. Coe 
Commissioner of Patents. 

Applicant: Alonzo L. Smith 
Ser. No. 230-274 
Filed Sept. 16, 1938 

For GAS DETECTOR FOR DRILLING MUDS 
Jesse R. Stone & Lester B. Clark 
2220 Gulf Building 
Houston, Texas 

cc: attorney 

The case, above referred to, is forwarded to the Exami¬ 
ner of Interferences because it is adjudged to interfere 
with others, hereafter specified. The question of priority 
vV’dll be determined in conformity with the Rules. The in¬ 
terference will be identified as No. 81858. On or before 
Feb 19 1945 the statement demanded by rule 110 must be 
sealed up and filed with the subject of invention, and 
name of party filing it, endorsed on the envelope. The 
subject-matter involved in the intereference is 
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Count 1. The method of detecting gas which has be¬ 
come dilutedly occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas well by the drill¬ 
ing of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, caus¬ 
ing separation of and collecting gas from the drilling fluid 
at the top of the well, as the drilling proceeds, in amounts 
sufficient for analysis and in accordance with increase of 
gas occluded in successive portions of the fluid and mak¬ 
ing comparative analyses of the collected gas in order to 
determine such increase. 

Count 2. The method of detecting gas 'which has be¬ 
come dilutedly occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas well by the 
drilling of a stratum while the fluid column is maintained 
at a head exceeding the head of the stratum, comprising, 
applying a gas-releasing force to the drilling fluid at the 
top of the well, as the drilling proceeds, in order to cause 
gas to evolve therefrom in accordance with increase of gas 
occluded in successive portions of the fluid, collecting the 
gas as evolved from successive portions of the fluid and 
mixing air therewith, and determining the increase of the 
gas evolved from successive portions. 

Count 3. In the art of drilling wells by the rotary 
method, where a stream of drilling mud is circulated into 
and out of the well bore, the method of continuously de¬ 
termining the presence or absence of gas in the returning 
mud as an indication of the penetration of a gas bearing 
formation which includes the steps of, allowing the sepa¬ 
ration of gas from the stream of returning mud, and in¬ 
dicating to the operator that gas is separating. 

194 The interference involves your application above 
identified and an application for Method of Detect¬ 
ing Gas in Well-Drilling Fluids, filed by John T. Hay- 
ward, of Tulsa, Oklahoma, whose Post Office address is 
2645 South Birmingham Place, Tulsa, Oklahoma; whose 
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associate attorney is James P. Burns, whose Post Office 
address is Munsey Building, Washington 4, D. C.; whose 
attorney is R. Werlin, whose Post Office address is 833 
National Bank of Tulsa Building, Tulsa, Oklahoma. 

The relation of the counts of the interference to the 
claims of the respective parties is as follows: 


Counts 

Hayward 

Smith 

1 

23 

31 

2 

27 

32 

3 

32 

1 


Claims 3, 4, 5, 6, 8 to 14, 19 20, 21, 25 and 27 to 30 will 
be held subject to rejection as unpatentable over the 
issue in the event of an award of priority adverse to ap¬ 
plicant. 

/s/ A. D. McFadven 
Examiner 

Excerpts from Ptfs. Ex. 2-A 

2 Application Of John T. Hayward, Filed April 1, 

1939, Serial Number 265,470, For Gas Detection. 

Petition With Power Of Attorney. 

To the Commissioner of Patents: 

Your petitioner, John T. Hayward, a citizen of the 
United States, residing in Tulsa, County of Tulsa and 
State of Oklahoma, whose post office address is 2645 
South Birmingham Place, Tulsa, Oklahoma, prays that 
letters patent may be granted to him for improvements in 
Gas Detection set forth in the annexed specification; and 
he hereby appoints R. WERLIN, (Reg. No. 14,110) of 
833 National Bank of Tulsa Building, Tulsa, Oklahoma, 
his attorney, with full power of substitution and revoca¬ 
tion, to prosecute this application, to make alterations and 
amendments therein, to receive the patent, and to trans¬ 
act all business in the Patent Office connected therewith. 
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Signed at Tulsa, in the County of Tulsa and State of 
Oklahoma, this 22d day of March, 1939. 

JOHN T. HAYWARD 

3 This invention relates to a method and appara¬ 

tus for detecting gas and particularly to a method 
and apparatus for detecting and measuring combustible 
gas in hydraulic fluids employed in rotary well drilling. 

In the drilling of oil or gas wells, wherein a hydraulic 
fluid such as a suspension of clay or earthy materials 
in water, is circulated through the well during the drilling 
thereof by conventional practice, the specific gravity of 
the circulating fluid is controlled, ordinarily, so that the 
head of fluid in the well is greater than the pressure of 
oil or gas which it is expected will be encountered at 
points in the well. This procedure is followed in order 
to prevent the pressure of a gas formation, which may 
be encountered, from exceeding that of the fluid head 
pressure and causing “blow-outs,” whereby the fluid is 
blown from the well with disasterous consequences which, 
in some cases, may result in complete destruction of the 
well and endanger lives and property in the vicinity of the 
well. 

While this procedure is advantageous for protecting 
the well during drilling, it is disadvantageous in that the 
excess pressure of the hydraulic fluid prevents the en¬ 
trance into the well of gas from an encountered gas- 
containing formation, with the result that such formation 
may entirely escape detection of the drill operators and 
become “mudded-off” or sealed by the circulating mud 
fluid, and erroneously cause the well to become abandoned 
as a non-producer. Also, as oil is very often found in 
immediate or adjacent association with gas, failure to 
detect the presence of gas substantially immediately after 
penetration by the drill into the gas formation, may cause 
the driller to continue entirely through the oil-containing 
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formation and also mud-off that formation. This is par¬ 
ticularly true where, as is often the case, the oil-contain¬ 
ing formation is quite thin, that is, only a few’ feet thick. 
The danger is heightened greatly by the fact that oil 
and gas formations are usually sandy formations, w’hich 
are relatively soft and will be very quickly tra- 
4 versed by the drill unless comparatively exact 
knowledge of the location of such formations is 
known before-hand and the approach of the drill thereto 
very carefully controlled. 

Since as noted, the pressure of the fluid column in the 
w*ell is ordinarily controlled to exceed that of any gas 
formation w’hich may be encountered, only that relatively 
small quantity of gas, which is contained in the relatively 
small cylinder of fo’mation cut out by the drill traversing 
the formation, will escape into the fluid, and recognition 
of the gas formation must rely w’holly upon the prompt 
detection of this small quantity of gas in the fluid. The 
following example w’ill serve to illustrate the relatively 
minute quantities of gas w’hich will be present in the mud 
fluid under a normal set of drilling conditions: A well 
is being drilled at a depth of 6000 feet ’here a gas-con¬ 
taining formation is encountered. The formation pres¬ 
sure is approximately 3000 pounds per square inch. The 
mud fluid in the well has a specific gravity of 1.38 produc¬ 
ing a fluid column pressure at the bottom of the well of 
approximately 3600 pounds per square inch or approxi¬ 
mately 600 pounds per square inch greater than that of 
the gas formation. Obviously under these conditions, sub¬ 
stantially no gas will escape into the w’ell from the gas 
formation and the only gas entering the circulating fluid 
will be that relatively small amount of gas present in the 
cuttings comprising the cylinder of the formation being 
cut out by the drill bit. Assume the diameter of the 
bore of the well is nine inches, a conventional size. The 
volume of each lineal foot of the cylinder of gas forma- 
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tion drilled will be approximately 735 cubic inches. If 
we assume a porosity of 25 per cent, that is, the pore 
space in the formation in which the gas is held consti¬ 
tutes 25 percent of the volume of the formation, then it 
is evident that the total volume of gas in one lineal foot 
of the cylinder of formation will be approximately 154 
cubic inches at a pressure of 3000 pounds per square 
inch. When the fluid containing this quantity of gas 
reaches the surface of the ground, the pressure 
5 will be reduced to substantially atmospheric pres¬ 
sure, and disregarding the factor of temperature, 
the gas will expand roughly 200 volume, or to a volume 
of 30,800 cubic inches. However, as the mud fluid is 
ordinarily circulated through the well at a rate of ap¬ 
proximately 100 barrels per lineal foot drilled, the 36,S00 
cubic inches of gas will be distributed through 100 bar¬ 
rels of mud fluid, and upon calculation, it will be found 
that the mud fluid, when it reaches the top of the well, 
will contain only about 3.8% by volume of gas. Such a 
small quantity of gas is practically impossible to detect 
by ordinary inspection methods, due to the fact that the 
mud fluids ordinarily used in drilling are generally very 
viscous and have gel-like properties which cause the 
minute globules of gas to be strongly occluded in the fluid 
to an extend, in many cases, that substantially none of 
the gas will escape from the fluid, even when the fluid is 
allowed to stand for hours in the open air. As a result 
of such conditions, the drill may completely traverse the 
gas formation without detection of the gas formation by 
the drill operator. 

The present invention provides a ready and accurate 
method and apparatus for detecting combustible gas, such 
as hydrocarbon gas in fluids such as the hydraulic mud 
fluids above described. 

The method contemplated by this invention includes 
steps for collecting and removing gas from a flowing 
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stream of such hydraulic fluid under extraneous air ex¬ 
cluding conditions by application of a controlled vacuum, 
mixing predetermined volumes of air with the gas and 
subjecting the mixture to analysis, preferably by the well 
known hot filament method, to determine the percentage 
of gas in the mixture. By controlling and predetermining 
the volume of air to be mixed with gas and controlling the 
vacuum applied to the fluid, the rate at which gas is 
evolved from the fluid may be determined, and in 
G this way, by observing the change in rate of evo¬ 
lution of the gas, the operators will be promptly 
apprised when the quantity of gas in the hydraulic 
fluid approaches dangerous proportions and when sub¬ 
surface strata of varying gas content are encountered. 

It is, therefore, a principal object of this invention to 
provide a method for detecting combustible gas in liquids 
such as the hydraulic liquids employed in rotary well 
drilling. ,1 

Another object is to detect small quantities of hydro¬ 
carbon gas occluded in hydraulic fluids by collecting gas 
evolved from the liquid and admixing the gas with con¬ 
trolled volumes of air under a controlled vacuum and 
analyzing the air-gas mixture. 

An additional object is to provide apparatus suitable 
for successfully practicing the method of this invention. 

Other objects and advantages of this invention will be 
apparent from the following detailed description taken in 
conjunction with the accompanying drawing which illus¬ 
trates. more or less, diagrammatically, an arrangement 
of apparatus which is adapted for successfully performing 
the method of this invention. 

Referring to the drawing, the numeral 1 designates a 
section of the ordinary surface casing extending into a 
well which is being drilled by the well known rotary 
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method. A hollow drill pipe 2 extends axially of the cas¬ 
ing to the bottom of the well turning the usual drill bit, 
not shown, in the conventional manner. Hydraulic fluid 3 
such as a mud slurry commonly employed in such well 
drilling is circulated through the well in the usual manner 
through the interior of drill pipe 2 to the bottom of the 
well where it picks up the cuttings produced there by the 
action of the drill bit and carries such cuttings together 
with any naturally contained gas or other fluids upward 
toward the surface of the ground through the annular 
space between the drill pipe 2 and the bore of the well, 
thence through the annular spaces between the 
7 drill pipe and the inner wall of surface casing 1 
whence the hydraulic fluid cuttings and contained 
fluids are discharged through a fluid discharge pipe 4 
through which the mud fluids and cuttings are conveyed 
to the usual settling pits, not shown, and thence back to 
the suction of the conventional fluid circulating pump, 
also not shown. The portions of the apparatus described 
but not shown are well known and their functions well 
understood by those skilled in the art, and, therefore are 
not further elaborated or illustrated. 

A gate 5 is hingedlv mounted at 6 in conduit 4 at a 
point spaced some distance from the point where conduit 
4 connects to casing 1 and is provided at its upper end 
with an angularly extending arm 7 on which is mounted 
a movable counterbalance 8. By suitable adjustment of 
counterbalance 8 on arm 7, gate 5 is automatically 
adapted to be held normally closed or partially closed 
against the flow of hydraulic fluid through conduit 4 and 
to thereby maintain the portion of the conduit between 
casing 1 and gate 5 substantially full of hydraulic fluid 
at all times. The portion of conduit between casing 1 
and gate 5 is designated liquid seal trap 9. 


t 
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A hollow gas collecting chamber 10 constructed of 
metal or other suitable rigid material and open at its 
lower end is connected into the upper surface of conduit 
4 between casing 1 and gate 5. The open lower end of 
chamber 10 being in open communication with the in¬ 
terior of the conduit. The connection between chamber 
10 and conduit 4 is made air tight to prevent entrance of 
uncontrolled extraneous air into the chamber. 

An orifice tube 11 of fixed area is positioned in the side 
of chamber 10 at a point above the normal level of liquid 
in trap 9 and chamber 10. A tube 12 has one end con¬ 
nected to the upper end of chamber 10 in communication 
with the interior thereof, and has its other end connected 
to a dilution orifice chamber 13, which is provided with a 
replaeable orifice tube 14 in one wall thereof, and with 
an outlet pipe 15 in another wall thereof. 

8 Outlet pipe 15 leads through a meter 16 into a 

gas detector 19, which is preferably of the electric 
hot filament type of well known design commonly em¬ 
ployed for detecting small amounts of combustible gases 
in air. Detector 19 is preferably provided with a record¬ 
ing meter 20 which records the percentage of gas in the 
gaseous fluids passing through the detector. Detector 19 
may also be connected to audible or visual warning or 
signalling devices, not shown, of any of the usual or well 
known forms for the purpose of producing a visual or 
audible signal when the percentage of gas detected by 
the detector 19 reaches any pre-determined maximum 
figure. Conduit 15 extends through detector 19 and con¬ 
nects to a vacuum pump 17, which functions to draw 
gaseous fluids from chamber 10 through tube 12, orifice 
chamber 13, pipe 15, meter 16 and detector 19. The gas¬ 
eous fluid thus drawn through this apparatus being dis¬ 
charged to the air through pipe 18. Since a hot filament 
detector of the type described is operative generally only 
with very small amounts of gaseous fluids, a pipe 20 
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fitted with a valve 21 is provided to by-pass fluid passing 
through pipe 15 around detector 19 and into the suction 
of vacuum pump 17. A pipe 24 fitted with a valve 23 is 
connected into pipe 15 on the suction side of vacuum 
pump 17 to provide means for regulating the vacuum 
applied by the pump. 

A valved by-pass connection 24 is provided between 
tube 12 and outlet pipe 15 in order to permit routing 
of gaseous fluid flowing from chamber 10 around dilution 
orifice chamber 13, since such dilution orifice is generally 
required only in connection with those types of gas de¬ 
tectors which are operative for detecting only very small 
concentrations of combustible gasses in air. Where other 
types of detectors are employed, the dilution orifice need 
not be used. A vacuum gauge 25 is connected into pipe 
15 for indicating the pressure in the apparatus ahead of 
meter 16. 

The above described apparatus is employed in the fol¬ 
lowing manner: 

Hydraulic well fluid, such as described above, and con¬ 
taining well cuttings and hydrocarbon gas emerges from 
the top of the well and overflows from casing 1 through 
conduit 4 where it flow’s through liquid seal trap 9 
9 on its wray to the settling pits and circulating 
pumps. As the fluid passes through liquid seal trap 
9, it will pass under the open end of chamber 10 in which 
a slight vacuum is maintained by means of vacuum pump 
17. Gas evolving from the fluid, the evolution of gas 
being assisted by the reduced pressure in chamber 10, 
will enter chamber 10. At the same time, by virtue of 
the reduced pressure, a quantity of air will be drawn 
into chamber 10 through orifice tube 11. The vacuum 
maintained in chamber 10 is so regulated by means of 
valve 23 that the quantity of air entering chamber 10 
will be sufficient to continuously purge the chamber and 
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the pipes and apparatus connecting the chamber to de¬ 
tector 19 of all the gas being contin’ously evolved from 
the hydraulic fluid. The total volume of gaseous fluid 
drawn through pipe 15 will be measured by means of 
meter 16 and by holding the metered volume constant by 
the described pressure regulation, the volume of air drawn 
into chamber 10 through orifice tube 11 will be automatic¬ 
ally adjusted in accordance with the volume of gas evolved 
from the hydraulic fluid, so that any changes in the rate 
of evolution of gas from the hydraulic fluid will be im¬ 
mediately reflected in the subsequent analysis in de¬ 
tector 19. By means of the described liquid seal arrange¬ 
ment provided for the open end of chamber 10, no ex¬ 
traneous unknown quantities of air can enter the ap¬ 
paratus to improperly alter the analysis. 

The mixture of air and gas produced in chamber 10 as 
described will be drawn therefrom under the suction ap¬ 
plied by vacuum pump 17, through tube 12 then through 
dilution orifice chamber 13, where an additional quantity 
of air, proportioned to the mixture in accordance with the 
relative areas of orifice 14 and tube 12 and pipe 15, will 
be mixed with the air-gas mixture from chamber 10 to fur¬ 
ther dilute the mixture so that the concentration of the 
gas in the diluted mixture will be within the limits of the 
particular form of detector 19. This final mixture then 
passes through meter 16 to detector 19. Since hot filament 
detectors of the type referred to are operative only on 
relatively minute amounts of gaseous fluid, about 90 per¬ 
cent of the diluted mixture is ordinarily by-passed around 
the detector through pipe 20 and valve 21 to the suction 
of pump 17. The remaining 10 percent passes 
10 through the detector 19 and is analyzed therein 
in the usual way and the percentage of gas in 
the mixture recorded on meter 20. It will be understood, 
of course, that the detection and recording apparatus may 
be compensated for the fixed dilution effected in dilution 


orifice chamber 13, so that the reading of meter 20 will 
give directly the percentage of gas in the mixture from 
chamber 10. Where a detector is used which does not 
require the extra dilution effected in orifice chamber 13, 
this portion of the apparatus may be by-passed by closing 
the by-pass valves in tube 12 and pipe 15, opening the 
valve in by-pass 24 and routing the gas-air mixture 
through by-pass 24 directly to compressor 16. 

The step of introducing a known volume of air into 
chamber 10 in an amount sufficient to continuously purge 
the chamber and connecting pipes is very important in 
assuring that changes in the rate of evolution of gas 
from the hydraulic fluid will be immediately and accu¬ 
rately detected and recorded in detector 19. 

For example, if no air were introduced in chamber 10 
only pure gas would be drawn through the apparatus and 
there would then be no way of discovering a change in 
the rate of evolution of the gas, and it would therefore, be 
impossible to detect incipient “blow-outs.” On the other 
hand, if a variable or unknown quantity of air -were al¬ 
lowed to enter chamber 10, the percentages of gas de¬ 
termined by detector 19 would be meaningless. Again, 
if less air than is sufficient to completely and continuously 
purge chamber 10 was introduced therein, excessive per¬ 
centages of gas would be indicated by detector 19 and 
would, therefore, be meaningless. 

Therefore, by regulating the introduction of air into 
chamber 10 in the manner described, to maintain a con¬ 
stant flow of air-gas mixture through the chamber and 
connecting pipes in an amount sufficient to keep these 
portions of the apparatus continuously purged, the 
changes in the quantity of gas from the hydraulic fluid 
will appear directly in the analysis. At the same time, by 
adding air to the evolved gas, a sufficient volume of 
gaseous fluid will be provided to bring the gas, immedi- 
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ately after its escape from the mud fluid, to the detec¬ 
tion apparatus, otherwise, when the quantities of 
11 gas are small, substantial intervals of time may 
elapse before the gas can flow- from chamber 10 to 
the detection apparatus, and such delay may nullify the 
principal purpose of the invention, which is to provide a 
method for promptly warning the operator against in¬ 
cipient “blowouts.” Of course, when no gas is present in 
the drilling fluid, only air will be passing through detector 
19 and no gas indication will appear therein. 

It will be evident, therefore, from the foregoing, that a 
novel method has been disclosed for continuously detecting 
the presence of gas in drilling fluid and for continuously 
detecting changes in the quantity of gas in the drilling 
/ 7 luid during the drilling of a well. 

It will be understood that numerous changes may be 
made in the details of the apparatus described and illus¬ 
trated. Various types of suction pumps and fans may be 
employed and may be placed on the inlet side of detector 
19 instead of at the outlet. Various modifications of the 
liquid sealed gas trap, orifices and valves may also be 
used, all without departing from the scope of the ap¬ 
pended claims. 

By circulating a measured volume of hydraulic fluid 
through the well at a measured rate, this method of gas 
detection may be employed to locate the sub-surface strata 
from which the gas comes, and the well logged in this 
manner. Such a logging method is disclosed in my co¬ 
pending application Serial No. 1ST,619, filed January 29, 
1937, for a Method of Logging Wells. 

It will also be understood, that the described method 
for detecting gas may be applied to the hydraulic fluids, 
both as such fluids enter and as they leave the well and 
any changes in gas content of the fluid effected in the 
well may be determined by this method, by employing a 
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correction factor based upon the volume of fluid flowing 
through the drill pipe and annular space between the drill 
pipe and the bore of the well. This comparison method is 
also described in detail in Application Serial Number 
lvS7,619, referred to above. 

12 What I claim and desire to secure by letters 
patent is: 

1. The method for detecting gas in hydraulic fluids 
employed in rotary well drilling which comprises, flowing 
a stream of hydraulic fluid through a collecting zone, 
therein collecting gas evolved from said fluid in passage 
through said zone, maintaining sub-atmospheric pressure 
in said zone, mixing with the evolved gas in said zone a 
pre-determined volume of air controllablv proportioned to 
the volume of the evolved gas by controlled regulation of 
said sub-atmospheric pressure, withdrawing the resulting 
mixture of gas and air from said zone, and determining 
the permentage of gas in said resulting mixture. 

2. The method for continuously detecting gas in hy¬ 
draulic fluids employed in rotary well drilling w’hich com¬ 
prises, flowing a stream of hydraulic fluid leaving a w’ell 
through a collecting zone, therein continuously collecting 
gas evolved from said fluid in passage through said zone, 
maintaining sub-atmospheric pressure in said zone, con¬ 
tinuously mixing with the evolved gas in said zone a pre¬ 
determined volume of air, continuously withdrawing the 
resulting mixture of gas and air from said zone, and con¬ 
tinuously determining the percentage of gas in said re¬ 
sulting mixture. 

3. The method for continuously detecting gas in hy¬ 
draulic fluids employed in rotary well drilling which com¬ 
prises, flowing a stream of hydraulic fluid leaving a well 
through a collecting zone, therein continuously collecting 
gas evolved from said fluid in passage through said zone, 
maintaining sub-atmospheric in said zone, continuously 
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mixing with the evolved gas in said zone a pre-determined 
volume of air, said volume of air being continuously 
controllably proportioned to the volume of said gas con¬ 
tinuously entering said collecting zone, continuously with¬ 
drawing the resulting mixture of gas and air from said 
zone, and continuously determining the percentage of 
said gas in said resulting mixture. 

13 4. The method for detecting gas in hydraulic 

fluids employed in rotary well drilling which com¬ 
prises. flowing a stream of hydraulic fluid from a well 
through a collecting zone, therein collecting gas evolved 
from said fluid in passage through said zone, applying 
suction to said zone to withdraw the gas therefrom while 
introducing into said zone in admixture with said gas a 
controlled volume of air sufficient to completely purge said 
zone of the evolved gas, and determining the percentage of 
gas in the withdrawn mixture of gas and air. 

o. The method for continuously detecting gas in hv- 
draulic fluids employed in rotary well drilling which com¬ 
prises, flowing a stream of hydraulic fluid leaving a well 
through a sealed collecting zone, therein continuously 
collecting gas evolved from said fluid, applying suction to 
said zone, thereby drawing into said zone into admixture 
with said gas a predetermined volume of air sufficient to 
purge said zone of said evolved gas, withdrawing the re¬ 
sulting mixture of gas and air from said zone by the 
suction applied thereto and passing the withdrawn mixture 
through an analyzing zone, and therein analyzing said 
mixture to thereby determine the percentage of gas in 
said mixture. 

G. The method for continuously detecting gas in hy¬ 
draulic fluids employed in rotary well drilling which com¬ 
prises, flowing a stream of hydraulic fluid leaving a well 
through a sealed collecting zone, therein maintaining a 
controlled sub-atmospheric pressure to thereby continu- 
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ously collect gas evolved from said fluid, mixing with the 
evolved gas in said zone a pre-determined volume of air, 
withdrawing the resulting mixture of gas and air from 
said zone, diluting said resulting mixture in a fixed pre¬ 
determined ratio with additional air, and subjecting the 
resulting diluted mixture to analysis to thereby deter¬ 
mine the percentage of air in said resulting mixture. 

14 7. The method for continuously detecting gas in 

hydraulic fluids employed in rotary well drilling 
which comprises, flowing a stream of hydraulic fluid leav¬ 
ing a well through a collecting zone, excluding unregu¬ 
lated extraneous air from said zone, therein maintaining 
a controlled sub-atmospheric pressure to thereby con¬ 
tinuously collect in said zone gas evolved from said fluid, 
mixing with the evolved gas in said collecting zone a 
pre-determined volume of air sufficient to continuously 
purge said evolved gas from said zone, withdrawing the 
resulting mixture from said zone, and subjecting said 
resulting mixture to analysis to thereby determine the 
percentage of gas in said mixture. 

8. A method according to claim 1 wherein the step of 
determining the percentage of gas in said resulting mix¬ 
ture is effected by the conventional electric hot filament 
method. 

9. Apparatus for detecting gas in hydraulic fluids em¬ 
ployed in rotary well drilling comprising, a first conduit 
for receiving hydraulic fluid flowing from a well, a gas 
collecting chamber arranged in said first conduit for col¬ 
lecting gas evolved from said fluid, a second conduit com¬ 
municating with said chamber for withdrawing gas there¬ 
from, an orifice passageway extending through a w’all of 
said chamber and providing open communication between 
the interior of said chamber and the atmosphere, suction 
means operative to draw T gaseous fluid from said chamber 
through said second conduit, and means connected to 
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said second conduit for determining the percentage of 
gas in the gaseous fluid passing therethrough. 

10. Apparatus for detecting gas in hydraulic fluids 
employed in rotary well drilling comprising, first conduit 
means for receiving hydraulic fluid flowing from a well, 
a gas collecting chamber mounted above said first conduit 
and in open communication therewith for collecting gas 
evolved from said fluid, valve means mounted in said first 
conduit means for holding same substantially full of said 
fluid, an orifice passageway extending through a wall of 
said chamber and providing open communication between 
the interior of said chamber and the atmosphere, a second 
conduit communicating with a portion of said chamber 
above the level of said fluid in said first conduit, suction 
means operative to draw gaseous fluid from said chamber 
through said second conduit, and means connected to said 
second conduit for determining the percentage of gas in 
the gaseous fluid passing therethrough. 

15 11. Apparatus for detecting gas in hydraulic 

fluids employed in rotary well drilling comprising, 
a conduit for receiving hvdraulic fluid flowing from a well, 
a chamber connected to said conduit for receiving gas 
evolved from said fluid, a passageway connected to said 
chamber through which the evolved gas is withdrawn from 
said chamber, means for introducing a controlled quan¬ 
tity of air into said chamber in admixture with said 
evolved gas, suction means connected to said passageway 
for withdrawing said evolved gas and introduced air from 
said chamber, gas analyzing means interposed in said 
passageway for determining the percentage of gas in 
the gaseous fluid passing therethrough, and pressure con¬ 
trol means for said suction means. 

12. Apparatus for detecting gas in hydraulic fluids 
employed in rotary well drilling comprising, a conduit 
for receiving hydraulic fluid flowing from a well, a cham- 


ber arranged in said conduit for receiving gas evolved 
from said fluid, a passageway for withdrawing evolved 
gas from said chamber, an orifice member providing com¬ 
munication between the interior of said chamber and the 
atmosphere, suction means connected to said passageway, 
pressure control means associated with said suction 
means, and gas analyzing means communicating with 
said passageway for detecting gas in the gaseous fluids 
passing therethrough from said chamber. 

13. Apparatus for detecting gas in hydraulic fluids 
employed in rotary well drilling comprising, a conduit 
for receiving hydraulic fluid flowing from a well, a cham¬ 
ber arranged in said conduit for receiving gas evolved 
from said fluid, means for maintaining said conduit full 
of fluid, a passageway for withdrawing evolved gas from 
said chamber, an orifice member providing communica¬ 
tion between the interior of said chamber and the atmos¬ 
phere, suction means connected to said passageway, pres¬ 
sure control means associated with said suction means, 
and gas analyzing means communicating with said pas¬ 
sageway for detecting gas in the gaseous fluids passing 
therethrough from said chamber. 

14. An apparatus according to claim 13 wherein said 
gas analyzing means is a gas detector of the electric hot 

filament type. 

16 15. Apparatus for detecting gas in hydraulic 

fluids employed in rotary well drilling comprising, 
a conduit for receiving hydraulic fluids flowing from a 
well, a hollow elongated chamber arranged above said con¬ 
duit and an open lower end communicating with said con¬ 
duit, valve means mounted in said conduit for maintaining 
same full of said fluid to substantially the level of said 
open lower end of said chamber, an orifice member provid¬ 
ing communication between the atmosphere and the in¬ 
terior of said chamber above the level of said conduit, an 
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elongated passageway having one end connected to the 
upper portion of said chamber, a suction pump connected 
to the other end of said passageway, a gas analyzer of 
the electric hot filament type interposed in said passage¬ 
way between said chamber and said suction pump, and 
regulating means associated with said suction pump for 
controlling the pressure maintained thereby in said cham¬ 
ber and said passageway. 

16. Apparatus for detecting gas in hydraulic fluids 
employed in rotary well drilling comprising, a conduit for 
receiving hydraulic fluids flowing from a well, a chamber 
arranged in said conduit for receiving gas evolved from 
said fluid, means for maintaining said conduit full of said 
fluid, an orifice member providing communication between 
the interior of said chamber and the atmosphere, a pas¬ 
sageway for conducting gaseous fluid from said chamber, 
suction means connected to said passageway, pressure 
control means associated with said suction means for 
regulating the pressure maintained thereby in said cham¬ 
ber and said passageway, means for analyzing the gase¬ 
ous fluid flowing through said passageway, and means for 
introducing a controlled proportion of air into said pas¬ 
sageway at a point therein between said chamber and said 
gas analyzing means. 

17. Apparatus for detecting gas in hydraulic fluids em¬ 
ployed in rotary well drilling comprising, separating 
means for separating gas from hydraulic fluid flowing 
from a well, means for controllably admitting air into 
said separating means into admixture with the separated 
gas, suction means for withdrawing the resulting mixture 
of gas and air from said separating means, and means 
for analyzing the withdrawn mixture of gas and air to 

determine the percentage of gas in said mixture. 

17 18. The method for detecting gas in hydraulic 

fluids employed in rotary well drilling which com- 


135 A 


prises, flowing a stream of hydraulic fluid leaving a well 
through a separating zone, therein separating evolved 
gas from said fluid, admitting a controlled quantity of 
air into said separating zone into admixture with said 
evolved gas, applying suction to said separating zone to 
withdraw’ the resulting mixture of gas and air therefrom, 
regulating said suction to control the quantity of said air 
admitted into said separating zone, and determining the 
percentage of gas in the mixture withdrawn from said 
separating zone. 

18 In Testimony Whereof, I hereto affix my signa¬ 
ture. 


JOHN T. HAYWARD 


Oath 

County of Tulsa, State of Oklahoma, ss: 

John T. Hayward, the above named petitioner, being 
sworn, deposes and says that he is a citizen of the 
United States, residing in Tulsa, County of Tulsa and 
State of Oklahoma, and that his post office address is 
2645 South Birmingham Place, Tulsa, Oklahoma; that he 
verily believes himself to be the original, sole, and first 
inventor of the improvements in Gas Detection described 
and claimed in the annexed specification; that he does not 
know and does not believe that the same was ever known 
or used before his invention or discovery thereof, or 
patented or described in any printed publication in any 
country before his invention or discovery thereof, or more 
than two years prior to this application, or in public use 
or on sale in the United Staes for more than tw T o years 
prior to this application; that said invention has not been 
patented in any country foreign to the United States on 
an application filed by him or his legal representatives or 
assigns more than twelve months prior to this application; 
and that no application for patent on said improvements 
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has been filed by him or his representatives or assigns in 
any country foreign to the United States. 


JOHN T. HAYWARD 


Sworn to and subscribed before me this 22 day 
March, 1939. 


HARRIETT E. BABER 


of 


Notary Public 

(Seal) 

My Com. Ex. 

Julv 22 1939 


• • • • 


20 Application Of Alonzo L. Smith, Filed September 
16, 193S, Serial Number 230,274, For Gas De¬ 
tector For Drilling Muds. 

Petition And Power Of Attorney 
To The Commissioner Of Patents: 


Your petitioner, Alozno L. Smith, a citizen of the Uni¬ 
ted States, and a resident of Houston, in the County of 
Harris and State of Texas, whose postoffice address is 
2513 Elmen Street, Houston, Texas, prays that Letters 
PPatent may be granted to him for the improvement in 
Gas Detector for Drilling Muds set forth in the annexed 
specification; and he hereby appoints JESSE R. STONE, 
Registration No. 10,871, and LESTER B. CLARK, Regis¬ 
tration No. 12,677, address 2200 Gulf Building, Houston, 
Texas, his attorneys, each of them with full power to 
act in matters of substitution and revocation, to prosecute 
this application, to make alterations and amendments 
therein, to receive the patent, and to transact all business 
in the Patent Office connected therewith. 

Signed at Houston, in the County of Harris and State 
of Texas, this 12 day of September, A. D. 1938. 

ALONZO L. SMITH 
(Inventor’s Full First Name.) 
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Specification 

To All Whom It May Concern: 

Be it known that I, Alonzo L. Smith, a citizen of the 
United States residing at Houston, Harris County, Texas, 
have invented a certain new and useful improvement in 
Gas Detector for Drilling Muds of which the following 
is a specification: 

21 The invention relates to a means and method for 
detecting the presence of gas in drilling mud for 

the purpose of preventing blowouts and to indicate the 
penetration of gas or other sands which will discharge 
gases into the drilling mud. 

In the drilling of wells by the rotary method where 
the bit is rotated by means of a drill stem and a circu¬ 
lation of flushing fluid or drilling mud is maintained 
during the drilling operation, quite frequently the mud 
picks up quantities of gas from the sands which are be¬ 
ing penetrated and as the mud is circulated out of the 
w-ell bore this gas is brought to the surface. 

It is desirable that the driller be aw^are of the amount 
or the character of the gas which is being brought to 
the surface by the circulation of drilling mud for var¬ 
ious reasons. Very often the drilling mud has char¬ 
acteristics such as a definite viscosity, definite specific 
gravity, definite sliming qualities, and sometimes definite 
chemical compositions so that in event gas is picked up 
by the mud the definite characteristics may be unbalanced 
with disastrous results. 

It is one of the objects of the invention to provide a 
means and method for ascertaiinng even the most minute 
quantities of gas which are being carried by the drilling 
mud as it discharges from the well at the surface. 

22 Another object of the invention is to withdraw 
gas from the drilling mud so that the amount and 


138 A 




character of the gas may be readily known to the opera¬ 
tor. 

Still another object of the invention is to provide a 
meter which will indicate that gas is being carried by the 
mud. 

Another object of the invention is to provide an alarm 
mechanism which may be arranged to attract the atten¬ 
tion of the driller under any predetermined set of cir¬ 
cumstances. 

Another object of the invention is to withdraw’ from 
the drilling mud as it discharges from the well an indica¬ 
tion of the gas w’hich is carried by the mud so that this 
gas may be utilized to obtain information as to the forma¬ 
tions which are being penetrated and as to the condition 
of the drilling mud in the well bore. 

Another object of the invention is to extract a con¬ 
tinuous sample of gas from the drilling mud discharging 
from the v’ell so that an analysis or examination thereof 
will indicate the condition of the drilling mud. 

Another object of the invention is to combine air with 
the gas being extracted from a drilling mud so that a 
combustible mixture may be formulated for purposes of 
examination and analysis. 

Still another object of the invention is to extract gas 
from the drilling mud to determine the volume and na¬ 
ture of the gas as well as the formation being penetrated 
and to simultaneously therewith examine the drilling mud 
for the fluorescence due to the presence of oil in the 
mud. 

23 Another object of the invention is to discharge 
a stream of drilling mud from a w-ell bore through 
a chamber so that gas being carried by the mud will rise 
in the chamber where it can be utilized for purposes of 
examination and indication. 


* 
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Other and further objects of the invention will be 
readwly apparent when the following description is con¬ 
sidered in connection writh the accompanying drawings, 
wherein 

Fig. 1 is a side elevation of a well bore and the drill¬ 
ing equipment to which the invention has been applied. 

Fig. 2 shows a sectional view of the combination of 
the gas and the oil detector used simultaneously. 

In Fig. 1 the derrick is indicated generally at 2 and 
carries the rotary equipment 3 by 'which the drill stem 
4 is caused to rotate. The casing 5 is disposed in the 
well bore which is penetrating the earth formation 6. 
The well, of course, may be of any depth. 

In drilling operations of this sort a slush pump 10 is 
employed to withdraw mud 11 through the suction pipe 
12 so that the mud is discharged from the pipe 13 into 
the top of the drill stem 4. This mud is forced down¬ 
wardly through the drill stem to the bottom of the well 
and carries the cuttings away from the drill bit and 
serves many other purposes. The mud thus discharging 
from the bit returns upwardly through the wrell bore 16 
and escapes from the well through the flow line 17. This 
line 17 is generally known as the return line. 

24 It seems obvious that during the drilling opera¬ 
tion the circulation of drilling mud 11 will pick up 
the cuttings from the bit and carry these cuttings to the 
surface. In event a formation is penetrated which carries 
gas this gas will also enter the drilling mud and be car¬ 
ried to the surface with the discharging stream 20 of mud 
as it is seen in Fig. 1. 

If the entire column of mud in the well bore becomes 
diluted or cut with gas the specific gravity thereof may 
be reduced to such an extent that there would no longer 
be a predominate pressure upon the formation being 
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drilled and, if this situation occurred, it is possible that 
the gas in the formation would enter the well bore and 
instances have occurred where the entire drill stem and 
other equipment was blown from the well. It is therefore 
imperative that the driller pay close attention to the 
condition of the mud as it discharges from the well be¬ 
cause the first indication of any considerable quantity of 
gas must be remedied by either increasing the rate of 
flow, so as to circulate the gas from the well, to increase 
the specific gravity of the mud, or to in some other man¬ 
ner cope with the situation at hand. If the driller waits 
until large quantities of gas are being discharged with 
the drilling mud it may be too late to effect a remedy 
and, with the construction about to be described, it is 
intended that the driller or other attendant will be ad¬ 
vised of the existence of even minute quantities of gas in 
the mud. 

25 The indication of gas in the drilling mud may be 
used for various purposes because it will indicate 
to the driller that he has entered a formation which car¬ 
ries gas and it may be desirable to change the rate of 
drilling, the amount of weight carried by the bit, or to 
take cores of the formation. This information is of par¬ 
ticular advantage where unknown formations are being 
penetrated in wildcat operations. 

In Fig. 1 the return line 17 is shown as having been 
connected to a chamber or housing 25, which is in the 
nature of a boxlike structure from which the discharge 
line 2fi leads to the slush pit 27 where the mud 11 is 
discharged. 

The housing 25 mav have a screen 28 therein directlv 
below the return line 17 so that the stream 20 of drilling 
mnd will pass over the screen. This will tend to break 
up the stream of mud and permit any gas carried thereby 
to rise in the chamber portion 30 of the housing. Thus 
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any gas being discharged along with the mud will be 
trapped in the chamber 30. It will be observed that the 
discharge line 26 may be of any desired diameter so as 
to maintain a head 31 of mud within the housing 25. In 
this manner theh housing 25 will be sealed against the 
escape of gas from the chamber 30. If desired a suitable 
valve may be placed on the line 26 to control the rate of 
discharge. 

26 In order to take advantage of the gas which is 
trapped in the chamber 30 a pipe 33 has been con¬ 
nected thereto which leads to a vacuum or suction pump 
34, so that the pressure in the chamber 30 may be re¬ 
duced any desired amount so as to facilitate the extrac¬ 
tion of gas from the drilling mud, because obviously when 
the mud flows into the housing 25 at a reduced rate there 
will be an expansion of the gas in the mud and in this 
manner its extraction will be facilitated. Disposed in 
the pipe 33 is a combustion type gas indicator 36, which 
may take any desired form but preferably includes a 
meter 37. Gas indicators of the combustion type are well 
known and generally include an electrical circuit contain¬ 
ing a resistance -which is effected by the heat of the com¬ 
bustion of a stream of gas, and indications of this com¬ 
bustion mav be visible on the meter 37. 

In order that a combustible mixture of gas may pass 
through the indicator 36 a vent 38 has been provided on 
the housing 25 so that suction from the pump 34 may 
draw air inwardly through this vent 38 to combine with 
the gas to obtain a combustible mixture. 

The meter 37 may be a recording meter if desired and 
in addition an alarm 39 has been provided which can 
be so connected into the indicator circuit or to the meter 
37 that it will sound an alarm to attract the attention of 
the driller when the presence of gas in the drilling mud 
occurs. This alarm, of course, may be adjusted to operate 
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only when excessive amounts of gas are present if an 
attendant is specifically delegated to watch the operation 
of the meter 37. 

Other types of alarms than the bell illustrated may be 
used so long as operable in accordance with the electrical 
circuit. 

27 In some instances the suction pump 34 may be 
omitted and the indicator 36 wfill operate solely 
upon the accumulation of gas within the chamber 30. In 
this arrangement the air can be introduced in any desired 
manner. In other instances a pressure may be applied 
to the chamber 30 to force the gas therefrom in lieu of 
the application of a suction or reduction in pressure. It 
seems obvious also that an arrangement may be provided 
whereby only a portion of the stream 20 of returning 
mud will be subjected to the examination and analysis 
and the major portion of the mud returned directly to 
the slush pit. With an arrangement of this sort the 
structure shown in Fig. 1 would be applied to a bypass 
line which would take off only a portion of the mud from 
the return line 17. 

In Fig. 2 the housing 25 has been shown as carrying 
an ultra violet ray lamp 40, whereby the rays 41 thereof 
are cast upon the surface 42 of the mud within the cham¬ 
ber 30. A sight opening 43 has been provided so that an 
attendant may observe the fluorescence of the surface in 
event any oil is being carried by the mud. The arrange¬ 
ment of this structure and apparatus is set forth in my 
copending application for patent Serial No. 223,615, filed 
August 8, 193S, for Means and Method for Locating Oil 
Bearing Sands. 

It seems obvious that with the gas detection as shown 
in Fig. 1, and the oil detector as shown in Fig. 2, that a 
combination examination and analysis of the drilling mud 
for both oil and gas may be carried out. 
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Broadly the invention contemplates the detection of 
gas in drilling muds for the information of the opera¬ 
tor. 

28 What is claimed is: 

• • • • 

For Claim 1, see Count 3. 

2. In the art of drilling wells by the rotary method 
where a stream of drilling mud is circulated into and 
out of the well bore the method of continuously deter¬ 
mining the‘presence of gas in the returning mud as an 
indication of the penetration of a gas bearing formation 
which includes the steps, of allowing the separation of 
gas from the stream of returning mud, and utilizing the 
separated gas to advise the operator of the presence of 
gas. 

3. In the art of drilling wells by the rotary method 
where a stream of drilling mud is circulated into and out 
oK^he well bore the method of continuously determining 
the presence of gas in the returning mud as an indication 
of the penetration of a gas bearing formation which in¬ 
cludes the steps of allowing the separation of gas from 
the stream of returning mud, and mixing the separated 
gas with air to provide a combustible mixture, and pass¬ 
ing the mixture into a combustible type indicator. 

29 4. In the art of drilling wells by the rotary 
method where a stream of drilling mud is circu¬ 
lated into and out of the well bore the method of con¬ 
tinuously determining the presence of gas in the return¬ 
ing mud as an indication of the penetration of a gas 
bearing formation which includes the steps of allowing 
the separation of gas from the stream of returning mud, 
and mixing the separated gas with air to provide a com¬ 
bustible mixture, and passing the mixture into a com¬ 
bustible type indicator having an indicating meter thereon 
to be observed by the operator. 
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5. In the art of drilling wells by the rotary method 
where a stream of drilling mud is circulated into and 
out of the well bore the method of continuously deter¬ 
mining the presence of gas in the returning mud as an 
indication of the penetration of a gas bearing formation 
which includes the steps of allowing the separation of 
gas from the stream of returning mud, and mixing the 
separated gas with air to provide a combustible mixture, 
and passing the mixture into a combustible type indicator 
having an alarm thereon to attract the attention of the 
operator. 

6. A method of warning the operator of a rotary 
drilling rig that gas is issuing from the well bore along 
with the returns of drilling mud which comprises drawing 
gas from the mud as it issues from the return line, form- 
ing at least some of the gas into a combustible mixture, 
burning the mixture, and indicating the amount of gas by 
such burning so that the operator is advised. 

7. A method of warning the operator of a rotary 
drilling rig that gas is issuing from the well bore along 
with the drilling mud returns by separating the gas from 
the mud and utilizing such separated gas to actuate an 

alarm. 

30 S. A method of warning the operator of a rotary 
drilling rig that gas is issuing from the well bore 
along with the drilling mud returns by introducing the 
mud into a chamber, reducing the pressure within the 
chamber to encourage the gas to separate from the mud, 
and utilizing the separarted gas to actuate an alarm. 

9. A method of detecting the presence of oil or gas 
vapors in the mud returns in the rotary method of 
drilling well bores which comprises trapping the vapors 
issuing from the bore along with the mud, subjecting such 
vapors to combustion, and indicating the volume or 
characteristics of such vapors with an indicating type 
meter. 
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10. A gas alarm for drilling rigs comprising in combi¬ 
nation means to trap the gas issuing from the well with 
the drilling mud returns, and means to burn the gas so 
trapped to give an indication of the presence thereof. 

11. A gas alarm for drilling rigs comprising in com¬ 
bination means to trap the gas issuing from the well with 
the drilling mud returns, means to burn the gas so trapped 
to give an indication of the presence thereof, and an 
alarm device operable due to the burning of such gas. 

12. In combination with the drilling mud return line 
of a rotary rig. a housing to receive the mud returns, a 
chamber in said housing so that gas separating from the 
mud will rise in said chamber, means to burn the gas, and 

means to indicate that gas is being burned. 

31 13. A gas trap for mud lines including a hous¬ 

ing, means to maintain a head of mud therein, a 
screen through which mud entering the housing 'will pass 
so as to release gas carried by the mud, means to draw 
off the gas from the housing, means to admit air to the 
gas to form a combustible mixture, a combustible type in¬ 
dicator to receive and burn such mixture, and means on 
said indicator operable due to the burning to provide an 
indication thereof. 

14. A gas trap for mud lines including a housing, 
means to maintain a head of mud therein, a screen through 
which mud entering the housing will pass so as to 
release gas carried by the mud, means to draw ofF the 
gas from the housing, means to admit air to the gas to 
form a combustible mixture, a combustible type indicator 
to receive and burn such mixture, and means on said 
indicator operable due to the burning to provide an indica¬ 
tion thereof, said last means including an alarm. 

15. A method of detecting the penetration of an oil 
or gas bearing sand in the rotary method of drilling 
wells where drilling mud is circulated into and out of 
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the well bore the steps of withdrawing gas from the mud 
discharging from the well and indicating that gas is being 
withdrawn, subjecting the mud to an ultra violet ray, and 
observing any fluorescence of the mud due to the presence 
of oil. 

32 In Testimony Whereof I hereunto affix my sig¬ 
nature this 12 day of September, A. D. 1938. 

ALONZO L. SMITH 
(Inventor’s Pull First Name.) 

Oath 

State of Texas, Countv of Harris 

Alonzo L. Smith, the above named petitioner, being 
sworn, deposes and says that he is a citizen of the United 
States and resides at Houston, Harris County, Texas, that 
he verily believes himself to be the original, first and sole 
inventor of the improvement in Gas Detector for Drilling 
Muds described and claimed in the annexed specification; 
that he does not know’ and does not believe that the same 
w'as ever know’n or used before his invention or discovery 
thereof, or patented or described in any printed publica¬ 
tion in any country before his invention or discovery there¬ 
of, or more than two years prior to this application, or 
in public use or on sale in the United States for more 
than two years prior to this application; that the said 
invention has not been patented in any country foreign 
to the United States on an application filed by him or his 
legal representatives or assigns more than twrelve months 
prior to this application; and that no application for 
patent on said improvement has been filed by him or his 
legal representatives or assigns in any country foreign 
to the United States. 

ALONZO L. SMITH 
(Inventor’s Full First Name.) 
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Sworn to and subscribed before me this 12 day of Sep¬ 
tember, A. D. 1938. 

BESSIE FRICK 

(Seal) Notary Public, Harris County, Texas. 

• • • • 

61 

In The 

UNITED STATES PATENT OFFICE 
Before the Examiner of Interferences. 


Interference No. 81,858. 


John T. Hayward 

v. 

Alonzo L. Smith 


RECORD FOR JOHN T. HAYWARD 


DECLARATION 

An interference is found to exist between the following 
cases, and in respect to the invention therein specified, 
to wit: 


Cases 

1. Name, John T. Hayward; Post-office address, 2645 
South Birmingham Place, Tulsa, Oklahoma; Title, Method 
of Detecting Gas in Well-Drilling Fluids; Filed, April 1, 
1939; Ser. No. 265-470; Attorney, R. Werlin, 833 Na¬ 
tional Bank of Tulsa Bldg., Tulsa, Oklahoma; Associate 
AttV, James P. Burns, Munsev Building, Washington 4, 
D. C. 
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62 2. Name, Alonzo L. Smith; Post-office address, 

2513 Elmen Street, Houston, Texas; Title, Gas De¬ 
tector for Drilling Muds: Filed, September 16, 1938; Ser. 
No. 230-274; Attorneys, Jesse R. Stone & Lester B. Clark, 
2200 Gulf Building, Houston, Texas. 

• 

Invention. 


Counts. 

1. The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, caus¬ 
ing separation of and collecting gas from the drilling 
fluid at the top of the well, as the drilling proceeds, in 
amounts sufficient for analysis and in accordance with 
increase of gas occluded in successive portions of the 
fluid and making comparative analyses of the collected 
gas in order to determine such increase. 

2. The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drilling 
of a stratum while the fluid column is maintained at a 
head exceeding the head of the stratum, comprising, 
applying a gas-releasing force to the drilling fluid at the 
top of the well, as the drilling proceeds, in order to cause 
gas to evolve therefrom in accordance with increase of 
gas occluded in successive portions of the fluid, collecting 
the gas as evolved from successive portions of the fluid 
and mixing air therewith, and determining the increase 
of the gas evolved from successive portions. 

3. In the art of drilling w’ells by the rotary method, 
where a stream of drilling mud is circulated into and out 
of the well bore, the method of continuously determining 
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the presence or absence of gas in the returning 
63 mud as an indication of the penetration of a gas 
bearing formation which includes the steps of, al¬ 
lowing the separation of gas from the stream of return¬ 
ing mud, and indicating to the operator that gas is sepa¬ 
rating. 

The relation of the counts of this interference to the 
claims of the respective parties is as follows: 


Counts 

Hayward 

Smith 

1 

23 

31 

2 

27 

32 

3 

(counts compared) 

32 

1 


In the application of John T. Hayward, Ser. No. 265- 
470, claims 24, 29, 30 and 31 will be held subject to re¬ 
jection as unpatentable over the issue in the event of an 
award of priority adverse to applicant. 

In the application of Alonzo L. Smith, Ser. No. 230-274, 
claims 3, 4, 5, 6, 8 to 14, 19, 20, 21, 25 and 27 to 30 will 
be held subject to rejection as unpatentable over the 
issue in the event of an award of priority adverse to 
applicant. 

A. D. McFadyen, 

Examiner. 

4 Redeclaration 

In re Interference No. 81,858 

Haywabd 

v. 

Smith 

To the Examiner of Interferences, 

Sir: 

Pursuant to the decision of Nov. 27, 1945, on motion to 
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add counts, the following count is added to the above 
entitled interference under the provisions of Rule 109. 

Count 4. The method of detecting gas which has be¬ 
come dilutedly occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas well by the 
drilling of a stratum while the fluid column is maintained 
at a head exceeding the head of the stratum, comprising, 
causing separation of and collecting gas from the drilling 
fluid at the top of the well under atmospheric tempera¬ 
tures, as the drilling proceeds, in amounts sufficient for 
analysis, and making analyses for the collected gas. 

The relation of the added count to the claims of the re¬ 
spective parties is as follows: 

Count Hayward Smith 

4 29 33 

A. D. McFadyen, 

Examiner. 

(count compared) 

• • • • 

359 W. E. Pielop, Jr. 

was called as a witness on behalf of the Party Smith and, 
having been first duly sworn, testified as follows: 

Direct Examination 
BY MR. CLARK: 

Q 1. Will you please state your name, age, residence 
and occupation? 

A W. E. Pielop, Jr. My age is twenty-nine. My resi¬ 
dence is 842 Azalea, Houston, Texas. My occupation is 
machine shop operator. 

Q 2. What has been the nature of your experience in 
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the machine shop and what sort of equipment have you 
manufactured! 

360 A In the past! 

Q 3. In the past! 

A Well, when I got out of school I started in the ma¬ 
chine shop, in the automobile repair business, with my 
father. 

MR. BURNS: Automobile! 

A Yes, machine shop and automobile repair. 

Q 4. What was the name of your father’s shop! 

A W. E. Pielop & Son at that time. 

Q 4A. Machine Shop! 

A Yes, sir. 

Q 5. Is your father living now! 

A No. 

Q 6. When did he die? 

A 1944, September. 

Q 7. Do you know* a Mr. Alonzo L. Smith w*ho is here 
in the room? 

A Yes, I do. 

Q 8. How r long have you know*n him? 

A Well, let’s see, since 1934, or somewhere right along 
in there. 

Q 9. Do you know Mr. Starr Thayer of Houston, 
Texas ? 

A Yes, sir. 

Q 10. How* long have you know r n Mr. Thayer? 

A Well, he was a neighbor of mine. I will have to 
think about what time he moved over there. I was in 
junior high school at the time, so that would be about 
1930 or 1931, I believe. 

Q 11. Have you ever done any work in the machine 
shop for Mr. Thayer? 

A Yes, sir. 

Q 12. Were vou doing anv work for him in the shop 
in 1937? 
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A Yes. 

Q 13. Did you personally do any of that work for Mr. 
Thayer! 

A Yes, I did. I was working on a thermocouple, 
361 gas pipe line protection work, a machine for gener¬ 
ating a small amount of current for pipe line pro¬ 
tection, electrolysis. 

Q 14. Would you recognize a picture of that piece of 
equipment you were working on if you saw it? 

A Yes, I would. 

Q 15. I show you the drawings of United States Let¬ 
ters Patent 2,127,315 which issued August 16, 1938, on 
an application for patent filed July 3, 1937, and ask you 
if those drawings illustrate the equipment that you have 
mentioned? 

A The one we worked on was alloy and wrought iron 
pressed together. I pressed these together. I pressed 
these ends together, out of copper. 

Q 16. Where the numeral “8” is on the end? 

A We made a whole battery of these out of fire brick 
and a burner underneath them. Then we hooked up the 
gas to the pipe, and hooked up a gadget with a millivolt 
meter and on it read the current generated on the thermo¬ 
coupling. 

Q 17. What, if you recall, was your father working 
on in the shop at about the time you were working on 
this thermocouple? Do you recall any piece of equip¬ 
ment that your father was working on? 

A Well, yes, sir. At that time we were doing some 
work for Mr. Smith. 

Q 18. This Mr. A. L. Smith? 

A Yes, sir. 

Q 19. What work was the shop doing for Mr. Smith? 

A Well, we were making, that is, my father was 
making a gadget for detecting gas by the uses of two 
filaments and a gas chamber. There were two little fila¬ 
ments, one enclosed in glass and one was exposed: and 
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the idea was that as this gas passed over this filament, it 
would make the exposed one glow and offset the circuit, 
which would indicate the amount of gas that flowed by 
this little circuit. And we built a little gas chamber that 
this went into, this little round head chamber. 

Q 20. You and your father built that? 

A No, I did not make it myself. My father made 
it. 

362 Q 21. You saw him make it? 

A Yes, sir. At the same time I was working on 
this other job. 

Q 22. Did you see your father working on this? 

A Yes. 

Q 23. Where did they put this filament in, what sort 
of a container or box, or what did it look like? 

A 23. A little black bud box. I believe that is the 
name of the box. That is what we called it. 

Q 24. Would you recognize that box that you say 
vour father and Mr. Smith were working on if vou saw 
it? 

A Yes, I would. 

Q 25. Did Mr. Smith do any work on the building of 
this gas detector? 

A Yes, sir. 

Q 26. AYhat did you see Mr. Smith doing? 

A He did the assembly work, drilled holes in the box, 
and put little switches and resistors and all that part of 
it in, and wired up the circuit. 

Q 27. Did you see the box after they had assembled 
all the parts that vrere in it? 

A Yes, sir. 

Q 28. Do you know whether or not they ran any tests 
here in the shop with the box to see if it worked? 

A Well, the way the thing was, there was a little volt¬ 
meter on there, either a ohm meter or voltmeter, one or 
the other, and he just took some gasoline and pulled it 
with an atomizer through this suit and produced a 
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vacuum by hand action, through the use of that. 

Q 29. Where did he get the gas? 

A He had it there in the shop. I believe he used some 
gas for a cigarette lighter. 

Q 30. Lighter fluid? 

A I believe that is what it was. 

Q 31. "What was this little bulb which you mentioned? 

A A little rubber bulb, atomizer bulb, to create pres¬ 
sure on one side and a vacuum on the other side. 
363 We pulled a vacuum on it to bring this gas through 
what we called the little gas chamber. 

Q 32. What happened when the gas went through 
there? 

A It offset the meter and read so many volts. 

Q 33. Was there a meter on the front of the box? 

A Yes, there was. 

Q 34. What happened in the meter when they pulled 
the gas through? 

A When they pulled the gas through the meter would 
register. Then after he stopped pumping, after the pres¬ 
ence of the gas was found there, he would take the con¬ 
nection away and flush it with fresh air through there, 
and the needle would go right on back to normal again. 

Q 35. How did your father know just what it was 
that Smith wanted built, do you know? 

A Smith stayed right by the side of him there and 
showed him exactly what he wanted as he was building 
it. We had a little lathe on the bench there and he would 
tell him what he wanted, and he would make it up to his 
specifications. 

Q 36. You mean Smith would tell your father? 

A Yes. 

Q 37. And your father would make it? 

A Yes. He would draw out a little sketch on a piece 
of paper, and then he would work that and then he would 
build some of it. 
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Q 38. Would you recognize your father’s signature if 
you saw it? 

A Yes. 

Q 39. I hand you a check dated June 1, 1935, signed 
by A. L. Smith, in favor of W. E. Pielop, in the amount 
of $7.00. Do you find your father’s signature on the 
back of that check? 

A That is right. 

MR. BURNS: Did you have the back of it reproduced? 

MR. CLARK: No, I did not. 

I would like to mark the check for identification as 
Smith Exhibit No. 4. 

364 (The cheek -was marked “Smith Exhibit No. 4” 
for identification.) 

Q 40. I hand you another check dated July 16, 1937, 
No. 756, signed by A. L. Smith, in favor of W. E. Pielop, 
and ask you if yon find your father’s signature on the 
back of that check? 

A Yes, sir. 

MR. CLARK: I would like to mark Check No. 756 
for identification as Smith Exhibit No. 5. 

(The check was marked “Smith Exhibit No. 5” for 
identification.) 

Q 41. I show you another check No. 762, signed by A. 
L. Smith made out to cash, and endorsed by W. E. Pielop, 
and ask you if that is your father’s signature on the back 
of this check? 

A Yes, it is. 

MR. CLARK: Please mark the check for identifica¬ 
tion as Smith Exhibit No. 6. 

(The check was marked “Smith Exhibit 6” for identi¬ 
fication.) 

Q 42. Do you recall any conversation with Mr. Smith 
at about that time regarding this black box for analyzing 
gas, or anything similar thereto that you had worked on? 

A You mean at that time? 
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Q 43. Yes. 

A You mean if I worked on the box? 

Q 44. No, if you had anything to do with any instru¬ 
ment of this general type for analyzing gas ? 

A No, I did not. 

Q 45. Other than this black box that you are talking 
about? 

A You mean later or at this present time? 

Q 46. At that time? 

A No, I did not have anything to do with it. 

Q 47. Do you remember working on an instrument 
for detecting gas for Mr. Smith, any other kind of an 
instrument, prior to that time? 

365 A In 1939 I believe we started building a com¬ 
plete unit for field use. 

Q 48. That was a gas detector for the Mid-Continent 
Supply Company? 

A Yes, that was a gas detector for the Mid-Continent 
Supply Company. I think we built four at that time. The 
first lot was four units, I believe it was. They were built 
on skids. These skids w’ere made out of two inch pipe. 
We had one unit with a housing that would come up, and 
a box for the batteries, and the batteries were in there; 
and then another housing that had a door on it, "with the 
instrument three-quarters convexed, and all that inside of 
the box. And then we had a horn on the side of this 
unit. 

And then there was a separate unit that was a round 
outfit, a round tank about three or four feet high, and it 
was cone shaped on top, and had little baffles, and this 
mud would go through and hit the baffle and then the 
gas would break up from the mud and rise to the top, 
and we would pull a vacuum on that through this Wheat¬ 
stone bridge filament hook-up, and if there was any gas 
in there it would blow this horn and notify the driller 
that he was striking a sand where there was gas present. 

Those were the first units that I built for him. 
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Q 49. When in 1939 was that? 

A It was some time during the summer. When was 
that oil show up there? 

Q 50. You can’t ask me questions. 

A We had some of those in the oil show. That was 
after we made those up. 

Q 51. You made them up before the oil show in 1939? 

A Yes, sir. 

Q 52. Going back to this black box type of gas de¬ 
tector that vou saw vour father and Smith making in 
193S at the time you were working on the thermocouple, 
do you recall whether they tested that unit in the black 
box with any other fuel or gas than the lighter fluid? 

A You mean in our shop? 

366 Q 53. Yes. 

A Yes. They drew some acetylene gas through 
that in there and it popped. 

Q 54. Blew back on them? 

A Yes. 

Q 55. How about cigarette? 

A Yes, we drew cigarette smoke through the back of 
the cigarette. 

Q 56. Do you recall whether or not you ever built a 
piece of equipment for Mr. Alonzo Smith back in 1935? 

A We were making some snitchers for him, whiskers, 
back in 1935. 

Q 57. What do vou mean bv “snitchers” or “whisk- 
erst” 

A Pipe detector, coating detector, pipe line coating de¬ 
tector. 

Q 58. I show you an affidavit dated July 12, 1941, 
signed by W. E. Pielop, and ask you if that is your 
father’s signature on that affidavit? 

A Yes, sir, that is right. This is his signature, and 
everything he has there is right. 

The question you asked me a while ago, you asked me 
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did I make anything. My dad made an outfit for him. 
This part in here was for underground structure. He 
made some outfits that had a little diaphram in there, 
and Smith was using that to screw on to a pipe line, and 
if there was any escaping gas it would act on that dia¬ 
phram and it would be picked up through a little micro¬ 
phone installation and amplified up to a high frequency, 
and it would tell just about where the leak was. You see 
it was a gas line leak detector. 

Q 59. I believe you started to mention something else 
that your father operated on for Mr. Smith? 

A On the same line of this gas detector, he made two 
little round outfits somewhat like this other thing, only 
they had—he screwed a little glass in there, and then on 
the back end of those things there was a little plate set 
on there, and this little glass which set about, I 
367 guess, three-sixteenths of an inch—it came on up 
to an eye, and it came on out to a wire. 

Q 60. What was he going to do with that outfit? 

A He would emerse that in mud, and he would let 
the mud pass by, and if there were any little particles of 
gas pass through there the light would glow brighter. It 
has a light in there, just like a light meter, what we 
call an electric eye, I guess you would call it, and it would 
register on these lights in there, and would make a small 
amount of current, and you could tell it was gas. 

Q 61. Would you recognize that unit if you saw it? 

A Yes, I would. 

Q 62. I exhibit to you a unit having a pair of cylind¬ 
ers spaced apart, and wiring from there to a battery 
connected to it, and ask you if that is the unit you have 
just described? 

A This is it. 

Q 63. Where would the mud pass? 

A Right in between these two little glasses in there. 
There is a little gasket in there and a little ring that 
screws up in there and holds that glass up in there so the 


mud cannot get into this; and this is sealed off back in 
here. One has got a little light in there that shines in 
there, and this has got a photo-electric cell in here. And 
as this mud would pass through, his idea was if there 
were any little gas bubbles going through there it would 
allow this light to fall on it through there and it would 
register on his meter up at the top. 

Q 64. You saw your father and Mr. Smith making 
that? 

A He was making this prior to this other. 

Q 65. Prior to the middle of 1937 when you were 
working on the thermocouple? 

A He must have been working on this in 1935 and 
1936. 

MR. BURNS: Objected to as leading. 

MR. CLARK: Please mark the thermocouple detector 
unit identified by the witness as Smith Exhibit No. 7. 

THE WITNESS: That is not a thermocouple. 

Q 66. What is it? 

A That is a photoelectric. 

36S MR. BURNS: Was that for identification or as 
an exhibit? 

MR. CLARK: No, as an exhibit. 

(The instrument was marked “Smith Exhibit No. 7” 
for identification.) 

MR. CLARK: I would like to offer in evidence as 
Smith Exhibit No. S the affidavit dated July 12, 1941, on 
which the witness has identified the signature of his 
father. 

MR. BURNS: The affidavit is objected to as being 
hearsay and as reciting conclusions not supported by the 
facts. 

(The document was marked “Smith Exhibit No. 8” and 
is forwarded as part of the record.) 

THE WITNESS: If it would help any, my father 
mentioned at that time that Mr. Smith was wanting this 
affidavit. 
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Q 67. Do you recall your father and Smith discussing 
the information that is in that affidavit? 

A Yes. 

Q 6S. Do you know of your own knowledge that the 
facts stated in that affidavit are true? A Yes, I do. 

Q 69. And that they happened at the time stated in 
that affidavit? 

A That is right. 

Q 70. And you were present and saw that work being 
done? A The work that he did for this little gas cham¬ 
ber, I saw the work, and I operated it there, and I know 
the time and place it was made and the machine it was 
made on. 

Q 71. I place in front of you a black box having two 
pieces of hose connected thereto, and an aspirator bulb 
on one of the pieces of hose, and ask you if you can 
identify that box and the piece of equipment? 

A Yes. 

Q 72. What is that? 

A That is the unit that was built in the shop in 1937. 

Q 73. About which you have been testifying? 

A Yes, sir. 

369 Q 74. What part did you see your father man¬ 
ufacturing? 

A This is it right there. 

Q 75. You are referring to the chromium plated steel? 

A Yes, the chromium plated steel. 

Q 76. What else? 

A And this little filament that goes down in here. 
There are two filaments on it, one enclosed and one ex¬ 
posed. He brought a little filament out there at the time 
and he said, ‘T want to make a little chamber for this to 
fit in,” and he sketched a little drawing, and told him at 
the same time just how to make the thing; that he wanted 
to draw this gas through this thing, and out of it, so that 
it would— 

Q 77. Who did? 



A Mr. Smith. 

Q 78. Told who? 

A Told my father. 

Q 79. You saw him and heard him! 

A Yes, sir. I saw him make this thing right here. 

Q 80. And you heard Mr. Smith telling him how to 
make it? 

A Yes. I was not there all the time, but I would hear 
him mention, do this, and do that. My father could grasp 
ideas in a hurry. All you had to do was to tell him, and 
he would make it just exactly. 

MR. CLARK: Mr. Smith, will you please remove the 
filament from the unit? 

(The filament was removed from the unit.) 

Q 81. Is this unit which Mr. Smith has just removed 
the same type of unit that you described in connection 
with this gas detector? 

A Yes, sir, the one completely enclosed. 

Q 82. The painted one is enclosed? 

A The painted one is enclosed, and this one is ex¬ 
posed. 

Q 83. Has an opening in the bottom? 

A Yes, sir. 

Q 84. What is that opening for? 

370 A Where the gas can pass through the filament 
making it glow brighter, and it gives less resistence 
on the filament, and so naturally it offsets the circuit. 

This little place here was just a piece of solid plate. 
We took it and put it on the lathe and bored this hole. 
This is a piece of tubing here. He pushed it in there 
and sweated it in at the same time. 

Q 85. Sweated the cylinder in the square piece? 

A Yes. And then there is a little plug on the bottom 
that is sweated in there. 

Q 86. To close the bottom of the cylinder? 

A Yes. And then these little pieces are sweated in 
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there. And then he took it down to the plater and had it 
plated. 

Q ST. You mean by “little pieces”— 

A These little pieces of tubing here, copper tubing. 

Q SS. How are they fixed on that cylinder? 

A They are soldered on there, one at the top and one 
at the bottom. 

Q 89. What were those tubes soldered on there for? 

A That was to draw this gas around this and cause a 
flow of gas. 

Q 90. Pass it across the filament? 

A Yes, sir. 

Q 91. T believe you mentioned a bulb on one of the 
hose. Is this the same bulb you saw? 

A That is what you pumped the vacuum with. I do 
not say this is the bulb, but I will say it is one just like it. 

Q 92. What is the purpose of the meter on the front 
of the box? 

A That is where vou read vour densitv of gas. In 
other words, whenever that filament glowed brighter by 
the presence of gas it would cause less resistance and 
make the thing move. 

Q 93. Make the needle move over on the dial? 

A In other words, you had an balanced circuit in 
there, and whenever you offset one of those bal- 
371 ances in there that would offset your circuit in 
there, which would cause this to move there. 

Q 94. When Mr. Smith tested it in the shop with 
natural gas from the pipe. did you see that needle move 
there? 

A Yes. 

Q 95. When they tested it with the acetylene gas, did 
you see it move there? 

A There was a kind of an explosion there. When that 
gas came in contact it had enough oxygen that it made 
a perfect mixture and it exploded and smutted up the 
thing. 
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MR. CLARK: Please mark the black box, the gas de¬ 
tector, as Smith Exhibit 9. The exhibit is offered in 
evidence. 

MR. BURNS: The Exhibit is objected to as not re¬ 
sponding to any count of the Interference. 

(The document was marked “Smith Exhibit No. 9” and 
is forwarded as part of the record.) 

MR. CLARK: You may cross-examine. 

C ross-Examination 

• • • • 


373 A. C. Murrel 

was called as a witness on behalf of the Party Smith 
and, having been first duly sworn, testified as follows: 

Direct Examination 
BY MR. CLARK: 

MR. CLARK: Mr. Murrel was not named as a wit¬ 
ness in the notice of taking depositions, but it is pre¬ 
sumed there will be no objection to the taking of his 
deposition. 

Q 1. Will you please state your name, age, residence 
and occupation? 

374 A Albert Cleveland Murrel. My age is fifty- 
two. I live at 3415 North Shepherd Drive. My oc¬ 
cupation is field superintendent. 

Q 2. What has been your experience, very briefly, in 
the drilling of oil wells and gas wells? 

A WAat has been my experience? 

Q 3. Yes. 

A You mean how long? 

Q 4. Yes. 

A I imagine about thirty-two years. 
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Q 5. Doing what? 

A Drilling and working on oil wells. 

Q 6. How long have you been right here in this Eu¬ 
reka field? 

A Since 1934. I was out on other wells away from 
here about two years. 

Q 7. Do you know Mr. Alonzo L. Smith who is here 
in the room? 

A I do. 

Q S. How long have you known Mr. Smith? 

A I have known him since just before we drilled these 
wells; since 1934. Well, 1938 was when we drilled these 
last wells. The first discovery well was in 1934. 

Q 9. I show you the well record of Laura Lackner 
Well No. 2 in the Reinerman Survey in Harris County, 
Texas. Did you have anything to do with or were you 
present at the drilling of that well? 

A I certainly was. 

Q 10. I show you on this well record where this well 
was commenced on April 7, 1938, and completed on April 
28, 193S? 

A Yes, sir, that is right. 

Q 11. Does that agree with your recollection on it? 

A Yes, sir, that is right. 

Q 12. Will you please refer to this well record. Are 
you familiar with well records of this sort? 

A Yes. 

375 Q 13. And point out to us where an oil sand 
was encountered, at what depth? 

A Well, let’s see: We had 38 feet of sand on this 
particular well, and it is bottomed at 7694 to 7703. That 
is the top of the sand there. 

Q 14. Top of the sand at what? 

A 7662. 

Q 15. And the well was bottomed at 7703? 

A That is right. We cored and took two 20 foot 
cores. 


MR. CLARK: The well record of Laura Lackner Well 
No. 2 is offered in evidence as Smith Exhibit No. 10. 

MR. BURNS: Objected to as irrelevant and imma¬ 
terial to the issues in this Interference. 

(The document vras marked “Smith Exhibit No. 10,” 
and is forwarded as part of the record.) 

Q 16. Do you recall the names of any of the drillers 
on this Laura Lackner Well No. 2? 

A Yes. Jimmy Childs, Ed. DuBose, Roy Morrissey. 

Q 17. Are you familiar with the drilling reports that 
were made bv these drillers on the Laura Lackner Well 
No. 2? 

A Yes. 

Q IS. I hand you a sheaf of drilling reports and ask 
you if those are the reports on that well? 

A Yes, those are the actual reports. 

Q 19. Will you please refer to those reports and tell 
us the dates on which the oil sands to which you have 
referred were encountered? 

A Well, let’s see: June 22, 1938. 

Q 20. What month 1938? 

A It was June, wasn’t it? 

Q 21. This is 4 here, 4-32-38? 

A That was in April. 

Q 22. ‘ April 22, 1938? 

A Yes, sir. 

Q 23. What depths were drilled on that date at that 
tour? 

A Well, from 7663 to 7683. 

376 Q 24. And the next tour, on the 23rd? 

A Let’s see, depth last reported, 7683 to 7694. 

Q 25. What kind of formation was encountered? 

A Oil sand. 

Q 26. Do those drilling reports indicate whether cores 
were taken or not ? 

A On the same day we went in, from 7694 to 7703 is 
shale. 
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Q 27. What is this notation at the bottom? 

A Finished going in hole with core barrel. Cut 20 
feet of core out with same.” 

Q 27-A. Who was the driller? 

A Roy Morrissey. 

Q 28. What happened on the next tour, April 23, 
193S? 

A They finished running Schlumberger, that is, taking 
a record of the depth of the sand and making a survey of 
the sand. 

Q 29. Do you recall whether Mr. A. L. Smith, who is 
here now in the room, was at that well at that time? 

A I do. 

Q 30. What was he doing there? 

A He was there during the time we were coring. He 
came out there to use some gas instrument to indicate 
whether there was any gas in mud. 

Q 31. Did you see him using the instrument on that 
well ? 

A Yes, I did. 

Q 32. Can you describe how he used it? 

A Well, he had a black box that he set up there on 
the ditch. This mud flows through a conductor pipe into 
the wooden ditch, and he had a board across the ditch, 
and set the box across the ditch, and he laid the hose in 
the flow of the mud. and he had some other little rubber 
gadget that he squeezed on, I do not know what for or 
anything about it, but that was the performance he did. 

Q 33. Don’t you usually call this the return pipe where 
the mud is coming out of the well? 

A That is right. 

377 Q 34. Where did he put the hose with reference 
to this return pipe? 

A Right inside of the pipe where the mud was flowing 
out. You see your pump runs continuously and your mud 
is going in and coming out, and that was coming out from 
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the formation, because it was coming out of the bottom 
of the well. 

Q 35. How did he explain wdiat he vras doing to you? 

A Well, he just wanted to make a test on the gas de¬ 
tector of some kind. 

Q 36. What was this black box like? Describe it a 
little bit more in detail. 

A I imagine about that high and about that big around 
(indicating). 

Q 37. You indicate about a foot, say, square? 

A Yes, I imagine. A little over a foot I imagine. 

MR. BURNS: Mr. Clark, I object to your interpreta¬ 
tion of the witness’ gestures, which are obviously more 
than you have stated. 

Q 38. Would you recognize the black box if you saw 
it again? 

A Yes, I believe I would. 

Q 39. Did you say you actually saw Mr. Smith using 
this gas detector on this Laura Lackner Well No. 2? 

A I actually did see him use it. 

Q 40. About how long, if you recall, did he stay out 
here using that box? 

A T do not know. He was out here at several different 
times during that operation while we were drilling. He 
came out there, if I recall, twice or three times during 
that coring operation. 

Q 41. While you were coring from 7662 on through to 
the bottom of the well at 7703? 

A That is right. 

Q 42. Did vou see anv indication or anv movement in 
connection with that box when he was using it? 

A No. He just set it up on this ditch that the 
378 flow nipple was running in, that the mud was 
coming out of there, and he put that hose up there. 
Every once in a while he was up there fooling with it. 
He had a gadget on there, some kind of meter, with needle. 
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a ammeter or something on that box, if I recall it, and 
if there was any gas came out that needle went back and 
forth. I did not know anything about what it would do 
or anything else. He just wanted to use it on our well, 
and I was perfectly willing. 

MR. CLARK: Mr. Smith, will you bring in Exhibit 9. 

(The instrument, Smith Exhibit 9, was produced.) 

Q 43. You saw him use it? 

A Yes, I did. I gave him permission to use it. 

Q 44. When he got through using it what did he do 
then? 

A Well, he took his apparatus out and went off. I 
do not know where he went or anything about it. 

Q 45. Do you recall whether or not he took any 
samples of mud along with him? 

A I do not recall on that particular well, but I know 
that he did take some samples off one or two of the other 
wells. T do not recall what well it was, but I know he 
took some mud. 

Q 46. Mr. Smith has produced here a box which is in 
evidence as Smith Exhibit 9. Is that the box to which 
you previously referred? 

A It looks a whole lot like it, only, if I recall, there 
was a red hose instead of a black one. 

Q 47. On the outside? 

A This was the one that went in the pipe. 

Q 48. That was a red hose, and now it is black? 

A That is right. That looks like the box, or one just 
like it. 

Q 49. Mr. Smith has produced a short length of red 
hose? 

A That is the color. 

Q 50. Does that look like about the same kind of hose 
he was using on the box at that time? 

A Yes, it looks a whole lot like the hose that he 
had. I mean the color is exactly right. 


379 
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Q 51. I direct to your attention the meter and the 
needle on the front of that. Did you see that? 

A Yes, I saw that needle move. 

Q 52. When he put the hose in there? 

A He put the hose in there and squeezed on this 
thing, this part of it. 

Q 53. You mean on the aspirator bulb? 

A That is right. 

Q 54. What sort of cores were they that you obtained 
in this well; did they indicate oil sand and gas? 

A Yes, an oil sand, and gas too. 

Q 55. And Smith used this gas detecting box on the 
mud returning from the Laura Lackner Well No. 2 while 
you were taking cores? 

MR. BURNS: Let the witness testify. The question 
is objected to as leading, which has characterized much of 
the examination of this witness. 

A Yes, he did. 

Q 56. Do you recall at what intervals it was that 
Smith worked the aspirator bulb on this box while he had 
the hose in the return line? 

A I did not pay any particular attention to that part 
of it. I saw him fooling with it three or four different 
times. 

Q 57. Referring to these drilling reports on the Laura 
Lackner Well No. 2, do you know the signatures of Childs, 
DuBose and Morrissey? 

A Yes, I do. 

Q 58. Do you find their signatures on this set of 
drilling reports? 

A Yes, sir. They correspond with the reports. 

MR. CLARK: The set of drilling reports of Laura 
Lackner Well No. 2 are offered in evidence as Smith 
Exhibit No. 11. 

MR. BURNS: Objected to as not bearing on the 
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issue in the interference. 

2S0 (The document was marked “Smith Exhibit No. 
11,” and is forwarded as part of the record.) 

Q 59. Were you present when any other well was 
drilled on this same lease, the Laura Lackner Well No. 
3? 

A Yes, I was. 

Q 60. Will you please refer to this well record and 
state when this well was commenced and completed? 

A Commenced drilling on June 11. 

Q 61. 5-11-38? 

A Yes, that is right. 

Q 62. And completed? 

A That is June 11 ? 

Q 63. No. 

A July, is that right? 

Q 64. Five, May is the fifth month, isn’t it, Mr. Mur- 
rel? 

A May 30, 1938. 

Q 65. It was completed when, according to this well re¬ 
port? 

A Let’s see— 

Q 66. Maybe you are more familiar with the drilling 
reports. I will hand you the drilling reports of Laura 
Lackner Well No. 3, and ask you when that well was 
commenced, according to those reports? 

A Started April 8, 1938. 

Q 67. When during the drilling of that well did they 
encounter an oil sand, according to those drilling reports, 
Mr. Murrel? 

A Well, I will have to check on that. I cannot tell you 
exactly offhand. I will have to check on that date. I know 
it was approximately thirty days from the start. Here 
is a core where we started to hit the sand. 

Q 68. What were they doing in this drilling report 
on May 23, 193S, on the tour where Brummett was driller? 

A It says hard shale and streaks of lime. 



Q 69. What formation does it show from 7690 to 
7691? 

A Sand. 

Q 70. What happened on the nest tour on May 23, 
1938? 

381 A Hard cap. 7691 to 7692, hard cap, two feet of 
it. That is a hard place right above your sand 
and, of course, we cored right on through that. Pulled 
core barrel out at that time. 

Q 71. How far did you core? 

A We cored thirty. From 7692 to 7693*4 it show's 
here hard sand, you see, oil show. 

Q 72. What formation did you strike from 769314? 

A Oil and sand from 7693*4 to 7712. Cored oil sand 
from 7712 to 7730. 

Q 73. Is this the signature of the driller Brummett? 

A Brummett, Childs and Davis. 

Q 74. Do you recall whether or not Alonzo Smith was 
at that well, Lackner No. 3, on May 22 and May 23, 1938? 

A Yes, sir, I do. 

Q 75. What was he doing out there? 

A He was running this gas detector, the same as he 
ran on No. 2. I imagine it is the same one. It looks like 
that same apparatus. 

Q 76. Did you actually see him use it? 

A Yes, sir. 

Q 77. How* did he go about using it on Lackner No. 3? 

A He used it the same w*ay I explained it on Lackner 
No. 2. We had the same arrangement, same ditch ar¬ 
rangement, same mud flow’, and he put it in the same 
identical spot, except on a different location, of course. 

Q 78. I believe you said something about Smith taking 
samples of mud? 

A He took samples w’ith him, if I am not badly mis¬ 
taken, off that No. 3. 

Q 79. No. 3? 

A I am sure he took some samples with him, mud 





172 A 


samples, but I do not recall the exact well, but I think it 
was No. 3. 

MR. CLARK: The well record of Laura Lackner Well 
No. 3 is offered in evidence as Smith Exhibit No. 12. 

MR. BURNS: Objected to as irrelevant and im- 
3S2 material to the issue in the Interference and not 
relating to any of the counts. 

(“The document was marked “Smith Exhibit No. 12” 
and is forwarded as part of the record.) 

MR. CLARK: The drilling reports on Lackner Well 
No. 3 are offered in evidence as Smith Exhibit No. 13. 

MR. BURNS: Same objection. 

(The documents were marked “Smith Exhibit No. 13” 
and are forwarded as part of the record.) 

Q 80. I hand you a set of drilling reports of the 
Laura Lackner Well No. 1-A, and ask you to please refer 
to those reports and indicate vrhen they began drilling 
that well. 

A That was June 3, 1938. 

Q 81. Did you encounter oil stand in that well, if you 
recall ? 

A I really did. 

Q 82. What date? 

A In fact, I made a few dollars off of that oil sand. 
Cored 20 feet. Here is another one in here, another core, 
7685. I believe that is right. Hard sand. That is the 
cap. 7687 to 7693, hard sand. That is on June 20, 1938. 

Q 83. What happened on the next shift of June 20, 
1938? 

A Cored 15 feet of sand and 5 feet of shale on that 
dav. That is right. 

Q 84. The month is first on those reports? 

A Yes. That is from 7685 to 7705, cored 15 feet of 
sand and 5 feet of shale. That is the last core. 

Q 85. Do you recall whether Mr. Smith was out there 
on this well at the time you were coring that oil sand? 

A Yes. 


Q 86. What was he doing out there on the well? 

A He was trying to detect gas with this instrument. 
Q 87. Do you recall whether or not there was someone 
else along with Mr. Smith on this Lackner Well No. 
1-A? 

A Yes, there were two men, if I recollect it right, 
two other men besides him. 

383 Q 88. Do you recall whether or not they took 
any samples of mud in jars? 

A T do not remember whether they took any off of 
the 1-A Well or not. T do not remember. 

MR. CLARK: The well record of Laura Lackner Well 
No. 1-A is offered in evidence as Smith Exhibit No. 14. 

(The document was marked “Smith Exhibit No. 14” 
and is forwarded as part of the record.) 

MR. CLARK: The drilling reports on Laura Lackner 
Well No. 1-A are offered in evidence as Smith Exhibit 
No. 15. 

(The document was marked “Smith Exhibit No. 15” and 
is forwarded as part of the record.) 

Q 89. Can you observe any of these wells, Laura 
Lackner No. 2, No. 3 and No. 1-A, from the tool house 
where we are located? 

A Yes, you can see that No. 1-A there. 

Q 90. Pointing west out at the door of the tool house? 
A Yes. You can see the derrick right through there. 
That is No. 1-A. 

Q 91. Through the trees? 

A Yes, sir. And No. 3 is over south of there; and No. 
2 is west of there. All three wells are out through there. 

Q 92. Are any of those wells still producing at the 
present time? 

A Yes, two of the wells. 

Q 93. From those formations that they cored as you 
have testified here? 

A That is right. 

MR. CLARK: You may cross-examine. 
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C ross-Exa mination 
BY MR. BURNS: 

Cross-Question 1. Mr. Murrel, you have mentioned 
coring of the several Laura Lackner Wells. How was 
that coring done, can you tell us? 

384 Answer. We cored with a conventional barrel, 
if that means anything to you. We used a Cameron 
barrel. We have several different methods of coring 
sand, different barrels. We use a wire line barrel, and 
we use a conventional barrel. A conventional barrel is 
one you screw on to the bottom of the drill pipe and get 
a core. You can only take one core, and you have got to 
come out of the hole and change your core barrel, maybe 
take your core out, and go back and do the same thing. 
That is what we used on those wells out there. 

XQ 2. Why did you take those cores? 

A Why did we take those cores? 

XQ 3. Yes. 

A To find out how much sand we had and what was 
in that sand. 

XQ 4. How many of these Laura Lackner Wells were 
drilled? 

A I drilled six during that time, in that particular 
campaign. 

XQ 5. Were they numbered consecutively as 1, 2, 3, 
and so forth? 

A Yes, we have No. 1, No. 2, and, of course, our No. 
1 was the discovery well on the twenty acre tract. And 
we drilled our No. 2, No. 3. The reason they came in 
those numbers was that they were on the same tract of 
land. And the No. 1-A is on twenty acres separate, so 
it is No. 1-A. And the 1-B is on a twenty acre tract 
separate, and our 1-C and our 1-E are on twenty acre 
tracts. 

XQ 6. When was the last of those Laura Lackner 
Wells drilled? 


175 A 


A Well, I could not say, but we drilled the last two 
our E and F Wells, about a year later, which would be 
around 1939. 

• i • • 

385 R. A. Morrissey 

was called as a witness in behalf of the Party Smith and, 
having been first duly sworn, testified as follows: 

Direct Examination 
BY MR. CLARK: 

MR. CLARK: Mr. Morrissey was not named as a 
witness in the notice of taking depositions, but it is pre¬ 
sumed there will be no objection to the taking of his 
deposition. 

Q 1. Will you please state your name, age, residence 
and occupation? 

A R. A. Morrissey. Forty-five years of age. Resi¬ 
dence, 1S08 Yale Street. Occupation switcher. 

Q 2. Do you recall whether or not you were a driller 
on Laura Lackner Well No. 2? 

A Yes, sir, I was. 

Q 3. On this lease? 

A Yes, sir. 

Q 4. Woud you recognize your signature if you saw 
it? 

A Yes, sir, I sure would. 

Q 5. Is that your signature appearing on the drilling 
reports of the Laura Lackner Well No. 2? 

A Yes, sir. 

Q 6. Do you know Mr. Alonzo L. Smith, who is here 
in the room with us? 

A Yes, sir. 

Q 7. How long have you known Mr. Smith? 

A Since 1938. 

Q 8. How did you happen to meet him? 
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A Well, he came out to the well where I was drilling 
and he had an instrument to detect gas in the drilling 
mud, and that is how I came to know the man. That was 
the first time I ever saw him to know 'who he was. 

Q 9. Do you know whether or not that was on this 
Laura Lackner Well No. 2? 

A Yes, sir, it was. 

386 Q 10. Can you describe briefly for us the gas 
detector instrument that he had? 

A You see I was drilling, and I "was coring at the 
time, and the driller hasn’t got time to walk out and look 
at everything like that. I know the man was there with 
an instrument, and I saw* it w*as a little black box, and 
he had a hose that he put in the mud, but so far as my 
going and looking at the actual working of the thing, I 
did not go to look at that. But I know* that he was 
there. 

Q 11. Did you see him using it? 

A Yes, sir, I saw* him using it. 

Q 12. At the time w*hen you w*ere coring oil sand in 
the well? 

A Yes. 

Q 13. Would you recognize that little box if you saw* 
it? 

A I sure would; you bet your life. 

Q 14. I show* you here a black box in the form of gas 
detector, in evidence as Smith Exhibit No. 9, and ask 
you if that is the box you saw* Mr. Smith using? 

A It looks very much like the box. 

Q 15. What else did Mr. Smith do around there, if 
you remember? 

A Well, to tell you the truth, I do not remember 
very much about it. Like I said, I didn’t pay very much 
attention to it, but I know* that he was there with a box 
like this. 

Q 16. Do you know* w*hether or not he took away any 
samples of mud? 
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A Yes, he carried some samples away in some fruit 
jars. 

Q 17. How did he go about filling the jars, as you 
remember? 

A He caught them right at the flow pipe coming right 
out of the well. 

Q 18. How many jars would you say he gathered up 
and filled up? 

A I just could not say. I would say, a rough guess, 
half a dozen maybe, something like that. I could not say 
for sure just how many, but I figure somewhere around 
that. 

MR. CLARK: You may cross-examine. 

41 Cross-Examination 

BY MR. BURNS: 

Cross Question 1. Did you core any of the other 
Laura Lackner Wells? 

Answer. No, sir. No, I did not. Well, over here 
on the E Well, I was not working for this outfit, but I 
was working for Alamo Drilling Company, but they were 
drilling for this company, and I helped them with that 
well. 

XQ 2. Were you present at the drilling of any of the 
other Laura Lackner wells? 

A I was on the lease all the time that they were drill¬ 
ing these wells. After I drilled No. 2 well I went into 
production and took care of the producing wells. 

XQ 3. This E-l Well -was drilled when? 

A I went out of production and went back into drill¬ 
ing, and when I -went to drilling I went with the drilling 
company and they were drilling wells for this outfit. 

XQ 4. In this neighborhood? 

A Yes, right back over there, just off of 19th, the 1100 
Block. 
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XQ 5. When was that? 

A That was in 1938. 

• • • • 

388 Starr Thayer 

Direct Examination 
BY MR. CLARK: 

Q 1. Will you please state your name, age, residence 
and occupation? 

A Starr Thayer; fifty nine; and I am a consulting 
engineer in corrosion work. 

Q 2. Your residence? 

A 621 West 19th Street, Houston, Texas. 

Q 3. What has been your technical education? 

A I am a graduate of Iowa State College, Ames, 
Iowa, 1908. 

Q 4. What degree? 

A Bachelor of Science in electrical engineering. 

Q 5. Are you a registered professional engineer to do 
practice in the State of Texas? 

A Yes, sir. 

Q 6. What has been your practical experience? Just 
run through it briefly. 

A Well, starting from when? 

Q 7. When you got out of school? 

A Well, mainly building power plants, and worked 
on electrolysis work until 1930, at which time I went to 
work as corrosion engineer for the United Gas Company. 
That was when I first took full time corrosion work. 

Q 8. How long did you work for the United Gas Com¬ 
pany? 

A Until the last part of 1938, December, I believe. 
I organized that corrosion department and was head of 
it for about eight years. 
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Q 9. When did you go into consulting engineering 
work? 

A About December, 1938, or January, 1939, in that 
neighborhood. 

Q 10. Where were you working in 1937 ? 

A I was working for the United Gas. 

Q 11. Do you know Alonzo L. Smith, who is here in 
the room? 

389 A Oh, yes. 

Q 12. How long have you known Mr. Smith? 

A Since about 1930. 

Q 13. How did you become acquainted with him? 

A Well, he w T as in my department, corrosion depart¬ 
ment of the United Gas Company. 

Q 14. To your knowledge, has Smith ever made any 
developments of various instruments for use in corrosion 
and gas detection or distribution w’ork? 

A Yes. One of the first things he did, he made a 
radio amplifier really to use as pipe locator. 

Q 15. About when was that? 

A That was early, maybe about 1932. It may have 
been 1931. 

Q 16. Did he w*ork up anything else after that? 

A Yes. He worked out a device to find holes in pipe 
coating. In other words, when you coated a pipe in those 
days it w-as an awful job to find holes left in the coating, 
and he and probably myself, I have forgotten just to 
what degree we each contributed, but we worked out Holi¬ 
day detectors to find those holes. 

Q 17. How did that work? 

A Well, it is still being used. Every company in the 
United States uses them. 

Q. 18. How t is that instrument constructed? 

A Well, of course, it varied. There have been im¬ 
provements made on it. The original one was whiskers 
attached to a ring that drug along the pipe, and then by 
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using a battery and a circuit coil we created a circuit 
wherever a hole in the coating existed. 

Q 19. It embodied an electrical circuit? 

A Oh, yes. And then he later worked out a device to 
find holes in the coating after the pipe had been buried. 

Q 20. What is the name of that instrument? 

A Well, he worked up a name for it. I believe he 
called it a Faultometer. 

Q 21. Did that embody an electrical circuit or 
390 not? 

A Yes, sir. 

Q 22. Describe it briefly. 

A Well, what he did, he put a current on the pipe, and 
then with electrodes spaced some distance from the pipe 
he could measure the current which left through the holes 
in the coating and thereby could be detected. The degree 
of signal he got was somewhat proportional to the size 
of the hole in the coating. 

Q 23. Did you mention cathodic protection as being a 
part of your corrosion w'ork? 

A Oh, yes. The design of coatings, that is, whether 
to coat a pipe line or not, or whether to wrap them or 
not, that was my duty, and work along those lines. And 
then we tried to and did work out a system of protecting 
lines, using electricity, called cathodic protection, for old 
lines. 

Q 24. Do you know who the originator w*as of this 
cathodic protection idea? 

A Well, the idea is old, and I do not claim any such 
thing, but T am generally given credit as being the first 
one to have put cathodic protection on a pipe line. 

Q 25. Did you ever hear of an instrument known as 
Soundograph ? 

A Yes. Also Smith helped on that during about the 
last year he was employed by the United Gas Company, 
and he worked on it some after he left United Gas. It 
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was an instrument to find leaks along gas lines. It 
worked very well. 

Q 26. I hand you a trade circular entitled “Soundo- 
graph System,” and ask you if that is the Soundograph 
instrument you have just mentioned? 

A Yes. 

MR. CLARK: I would like to mark that for identifica¬ 
tion as Smith Exhibit No. 16. 

(The document was marked “Smith Exhibit No. 16” 
for identification.) 

Q 27. I show you a copy of United States Letters 
Patent No. 2,008,934 granted to A. L. Smith on July 23, 
1935, and ask you what that shows? 

391 A It is the same thing. 

Q 28. The Soundograph? 

A Yes, sir. 

Q 29. Is that the same A. L. Smitli that you are ac¬ 
quainted with? 

A Yes. 

MR. CLARK: I offer the Patent No. 2,008,934, grant¬ 
ed to A. L. Smith on July 23, 1935, as Smith Exhibit No. 
17. 

MR. BURNS: Objected to as unrelated to the issues 
of the Interference. 

(The patent was marked “Smith Exhibit No. 17” and 
is forwarded as an original exhibit.) 

Q 30. Do yon recall discussing any other ideas with 
Mr. Smith regarding gas instruments of any sort? 

A Yes. Basing his experience that he had with the 
Gas Company, he worked out an idea that he had at that 
time and was working on an idea to detect gas in drilling 
muds. 

Q 31. When did Smith discuss this idea for detecting 
gas in drilling muds with you? 

A Well, it was in the spring of—I believe the first 
was along in March, or maybe April, 1937. 
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Q 32. Can you explain more in detail this disclosure 
that Mr. Smith made to you regarding a gas detector? 

A Well, yes. 

Q 33. For gas in drilling mud? 

A Yes. Of course, his idea was that there would be 
a sufficient amount of gas returned with the drilling 
mud to be measured. Then with that in view, he proposed 
using a Wheatstone bridge with one resistance which 
would be exposed to this gas which w*ould be pulled off 
from the drilling mud, gas-air mixture, which would be 
pulled off from the drilling mud, and that gas-air mixture 
would pass over this filament, or resistance, and, of 
course, cause it to heat and change the resistance, and 
that change of resistance would be measured as an indi¬ 
cation of that amount of gas in the drilling mud. 
392 Q 34. How did Mr. Smith go about explaining 
this idea to you? 

A Well, mainly by words and sketches. We talked 
about it a long while before he ever made one, so far as 
T can remember. 

Q 35. Before he actually made one of the instru¬ 
ments ? 

A Yes, that is right. 

Q 3b. Have you been able to locate any of those 
sketches that you and Mr. Smith discussed? 

A I did not save any, no. 

Q 37. Would you be able to draw that circuit and 
sketch off this idea as Mr. Smith explained it to you 
there early in 1937? 

A Oh. yes. 

Q 38. T hand you a sheet of scratch paper and vrould 
thank you to just sketch off the circuit as you recall it 
at the time Mr. Smith disclosed that to you. 

A Well, a Wheatstone bridge consists of four legs, 
one resistance here, another one here— 

Q 39. Mark this one “A”. 

A All right, A. 


Q 40. And your next one “B”. 

A All right, B. Now those two would be the same. 
Normally they would be connected up here, but his idea 
was to put a resistance across here— 

Q 41. Mark that “C”. 

A All right, C. Which you can vary. Then we will 
call this D, wrhieh is another fixed resistance. And then 
another resistance which was in the circuit, but not so 
closely related. 

Q 42. You are marking that one “E”? 

A Yes, sir. And then these conventional connections 
and battery across this circuit here. 

Q 43. Will you draw the battery? 

A All right. 

Q 44. Just mark that “battery.” 

393 A Battery. And then by putting an indicator, 
voltmeter, millivoltmeter— 

Q 45. Mark it “millivoltmeter.” 

A All right. Now then, a change in this circuit here, 
this resistance E can be measured by a different deflec¬ 
tion on this millivoltmeter up here, the idea being that 
as E gets hotter due to more gas, the resistance would 
increase and more current would be drawn on this meter 
up here, a direct reading. Now what the percentages are, 
or anything. I do not know*, but it does work. It is an old 
principle. 

MR. CLARK: The sketch drawn by the witness Starr 
Thayer is offered in evidence as Smith Exhibit No. 18. 

MR. BURNS: Objected to as not related to the spe¬ 
cific issues involved here. 

(The sketch was marked “Smith Exhibit No. 18” and is 
forwarded as part of the record.) 

Q 4 G. How- did Mr. Smith explain that he was going 
to pass the gas across this filament E of the circuit, as 
you have explained it? 

A Well, he was going to take the mud as it returned 
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from the well and put it under partial vacuum and cause 
at least part of the gas to leave the mud, and then mixed 
with air it would be forced past this hot wire filament 
here. The mud, of course, would pass over a shaker in 
which, of course, a partial vacuum could be maintained, 
a tank. Originally as he talked it over he was undecided 
whether to pass all the mud through that tank or di¬ 
vert a portion of it. 

Q 47. As it came from the well? 

A As it came from the well. 

Q 48. I hand you an affidavit dated July 17, 1941, 
and ask vou if that is vour signature on that affidavit? 

A Yes. 

Q 49. I wish you would please read over that affidavit 
to yourself just a moment. 

A (The witness complied.) 

Q 50. Do you recall why that affidavit was made up 
and why you signed it? 

394 A Well, I know why Smith asked me to sign it. 

Q 51. That is what I wanted. 

A At that time the war was coming on and I was try¬ 
ing to get into the army, and Smith wanted this affidavit 
in case T left. 

Q 52. Does that affidavit truly represent your under¬ 
standing of the invention as Smith disclosed it to vou? 

A Yes. 

Q 53. As of the period stated at the top, February or 
March, 1937? 

A That is right. 

Q 54. Whose handwriting or printing is this in ink 
at the end of the second line, “or March?” 

A That is mine. T could not remember whether it was 
February or March. 

MR. CLARK: The affidavit is offered in evidence as 
Smith Exhibit No. 19. 

(The document was marked “Smith Exhibit No. 19” and 
is forwarded as part of the record.) 
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Q 55. What, if anything, to your knowledge did Smith 
do with his invention for detecting gas from drilling 
muds as you have discussed it following his disclosure 
to you? 

A Well, he made up a circuit approximately using this 
diagram here in a metal box. 

Q 56. How did you happen to see that? 

A Well, it was made by my next door neighbor. 

Q 57. Who was that? 

A Pielop. 

Q 58. Whereabouts vras it made? 

A In his shop, at Pielop’s shop. As I say, he was 
my next door neighbor, and at the same time he was 
making this ho was also making some equipment for me. 

Q 59. You mean Pielop was making something for 
you? 

A Yes. 

Q 60. What was Pielop making for you? 

A Well. I had an idea T could make a thermocouple 
generator, and he was making this generator for me. 

Q 61. Where was he making the generator, that 
395 is, Pielop? 

A At his shop. Mr. Pielop and his boy were 
both working there. The boy did the welding for me. 
Mr. Pielop I believe did most of the work on this de¬ 
tector. 

Q 62. For Smith? 

A Yes, for Smith. 

Q 63. About when was that, if you recall, that you 
were having the thermocouple made and Pielop was 
making the gas detector for Smith? 

A As near as I can remember, that was in the spring 
of 1937, or summer. 

Q 64. Did you consider it an inventive idea? 

A Well, I thought it had possibilities, and I got a 
patent on it. 

Q 65. I hand you the original of United States Letters 
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Patent No. 2,127,315, issued August 16, 1938, and ask 
you if that is the thermocouple to which you refer? 

A Yes, sir. 

Q 66. About when was it you filed the application for 
patent on this thermocouple? 

A It must have been in the summer of 1937. I have 
forgotten the date exactly; about July, I believe. 

Q 67. How do you associate the time of making this 
thermocouple as compared with the time when you filed 
the application upon it? 

A Well, I .just happened to remember it was about 
in the summer, early in the summer, of 1937, and at the 
same time that I was working, helping Smith a little bit, 
on this box that he was making. 

Q 6S. I call your attention to the fact that this patent 
shows the application was filed July 3, 1937. Does that 
correspond with your recollection on that? 

A Yes, that must be right. 

MR. CLARK: I offer the patent. 

(The patent was marked “Smith Exhibit No. 20,” and is 
forwarded as part of the record.) 

396 Q 69. I believe you testified that Mr. Pielop 
was making this gas detector for Mr. Smith. How 
closely did you observe that, and can you explain that 
more in detail? 

A "Well, yes. I had quite an interest in it, that is, 
not financially, but I wanted to see the boy get along. 

Q 70. You mean Mr. Smith? 

A Yes, and I watched it quite in detail. 

Q 71. Can you give us any more detail as to how that 
instrument was built? 

A Well, he put it in a box, metal box, black metal box, 
with a handle on the top of it, and had it open in the 
back, and had a meter on the front. That is that meter 
I indicated on this diagram. And then he got his re¬ 
sistances. Of course, they were standard resistances that 
he bought, and for this one element I believe he used the 
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same element that comes out of the J. W. gas indicator. 

Q 72. You are speaking of element E in Smith Exhibit 
18? 

A Yes. 

Q 73. Comes out of what? 

A J. W. Gas Indicator. 

Q 74. Can you describe that J. W. filament you have 
mentioned? 

A Yes. It is nothing but a resistance in a glass tube. 
The corresponding resistance marked “D” is a sealed 
resistance in a glass tube. This E resistance, or the one 
that enables the gas to pass, is open at both ends. The 
gas passes right by it. The other one is sealed away from 
the gas. 

Q 75. All right, proceed with your description. 

A All right. He put a valve to pull the gas off—well, 
he took a glass fruit jar with a metal lid, ordinary Mason 
jar, and put a couple of pet cocks on top of it, and with 
a bulb he pulled gas out of this glass jar passed this fila¬ 
ment, and then it was discharged into the atmosphere. 

Q 76. What happened to the indicator on the instru¬ 
ment ? 

A It worked. We got a reading. Of course, 
397 in the glass jar he started off—well, he put ordi¬ 
nary mud, I think selected it out of his back yard 
and mixed a little gasoline with it. I believe we mixed 
lighter fluid with it, and then cigarette smoke. We blew 
that into the jar. I believe we even bubbled natural gas 
into it. 

Q 77. Through the mud? 

A Through the mud in the jar, and then shook it up 
and then put the vacuum on to see if it would pull the 
gas back out of the mud again. 

Q 78. And you personally witnessed those tests using 
this black box instrument of Mr. Smith? 

A Yes. 
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Q 79. Whereabouts did you witness those tests that 
you have described just now? 

A Some of them in Pielop’s shop and at Smith’s 
house. 

Q SO. When did you witness those? 

A In the summer of 1937. I was not satisfied with the 
use by using ordinary dirt out of his yard. I told him 
we might be getting misinformation there; that he ought 
to use regular drilling mud; that maybe the drilling mud 
would not give up gas like earth out of the yard. So he 
went out to a well and got some regular drilling mud and 
we tried that. 

Q SI. When did he do that? 

A About the same time, a dav or two afterward. 
That was in the spring of 1937. 

Q S2. After they had finished this black box at Pie¬ 
lop’s? 

A Yes. 

Q S3. Did you and Mr. Smith visit back and forth at 
each other’s houses at that time? 

A Did we what? 

Q S4. Did you visit back and forth at each other’s 
houses ? 

A Yes. That summer my wife’s father was very ill 
and she was gone most all summer and I often ate meals 
at Smith’s house. 

Q 85. Do you recall any particular incident that 
398 fixes the time when you and Mr. Smith tested this 
drilling mud that he had obtained over at his 

house? 

A You mean in relation— 

0 3fi. That fixes the time of that occurrence? 

A Oh, yes. 

0 87. What? 

A Well, one time a neighbor of mine, T do not know 
why he did it, gave me a big fish, and I was batching, 
and I took it over to Smith’s house, and Mrs. Smith 


cooked it, and that was one of the evenings when we 
tested the instrument at his house. 

Q 88. Would you recognize this black box and the 
instrument that was made at Pielop’s shop as you have 
described it, if you saw it? 

A Oh, yes. 

Q 89. I exhibit to you gas detecting instrument, 
Smith’s Exhibit No. 9 in this Interference proceeding, 
and ask you if this is the same box you have described? 

A Yes, that is the box. 

Q 90. Can you point out in the box the filament over 
which, or the location of the filament over which the gas 
passes? 

A Well, that is where he had to have machine work 
done. That is in this cartridge down here at the bottom. 

Q 91. That cylinder? 

A That cylinder, yes, sir, in there. Mr. Pielop made 
that part of it for him, and the box. 

Q 92. Was Smith there when the box was being made? 

A Oh, yes. I do not know whether he was there all 
the time or not, but he was there at times. 

Q 93. I believe you mentioned a jar cap with pet 
cocks on it. How was that made? Who made it, if you 
know? 

A I am not sure. I think Smith made that himself. 
It was nothing but a Mason fruit jar cap with a couple 
of pet cocks soldered on to the metal top. 

Q 94. Would you recognize it if you saw it? 

A Yes. That is what it was. 

399 ME. CLARK: Let the record show that Mr. 

Smith has produced a glass fruit jar having a cap 
thereon with pet cocks affixed to it. 

Q 95. Just how was the box connected to that jar? 

A Well, the suction hose here was connected to one 
or the other of these, but I do not think it would make 
any difference, and the other one was regulated by that 
to let more or less air in. 

Q 96. What was the purpose of allowing air in? 
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A Well, we would have to have a little air to get 
combustion mixture on your filament. 

Q 97. And your testimony is that you saw Mr. Smith 
actually connect that box and operate it in that manner? 

A Yes, sir. 

Q 9S. As you have described? 

A Yes, sir. 

Q 99. Following these activities which you have dis¬ 
cussed with Mr. Smith as occurring in the summer of 
1937 in connection with this gas detector instrument, did 
vou ever have anv association after that with Mr. Smith? 

A Yes. 

Q 100. What? 

A He had an idea of detecting oil in the return flow 
with the use of an ultra violet lamp, and I worked with 
him on that. 

Q 101. What did you do in connection with that? 

A Well, we tried it. He got a lamp and I believe he 
borrowed it for test purposes, and we made a lot of 
tests that looked very promising. So I financed his ap¬ 
plication for a patent for a small interest in the idea. 

Q 102. I hand you original of an assignment dated 
August 5, 193S, in connection with an invention of Alonzo 
L. Smith for locating oil bearing sands, and ask you if 
your signature appears on that assignment? 

A Yes. 

Q 103. Is that the interest that Mr. Smith assigned to 
you that you just mentioned? 

400 A Yes, sir. 

MR. CLARK: The assignment is offered in 
evidence as Smith Exhibit No. 21. 

MR. BURNS: Objected to as unrelated to the issue 
in the present Interference. 

(The document was marked “Smith Exhibit No. 21” and 
is forwarded as a part of the record.) 

MR. CLARK: I would like to mark for identification 


the fruit jar cap having two pet cocks thereon, as Smith 
Exhibit No. 22. 

(The fruit jar top was marked “Smith Exhibit No. 22” 
for identification.) 

Q 104. I hand you copy of United States Letters Pat¬ 
ent No. 2,206,922, issued July 9, 1940, to A. L. Smith, on 
an application filed August 8, 1938, and ask you if that 
illustrates the violet ray lamp that you have mentioned? 

A Yes, sir. 

Q 105. Does that patent show on its face the interest 
that you owned in the patent at the time it issued? 

A Yes, 20 per cent. 

MR. CLARK: Copy of Smith Patent No. 2,206,922 is 
offered in evidence as Smith Exhibit No. 23. 

MR. BURNS: Objected to as unrelated to any issue 
of the present Interference. 

(The patent was marked “Smith Exhibit No. 23” and 
is forwarded as part of the record.) 

Q 106. Did I understand you to say you financed the 
filing of the application for patent for Mr. Smith? 

A Yes, sir. 

Q 107. Did you ever do anything in connection with 
this ultraviolet lamp you saw of Smith’s? 

A Yes. What I did, I collected a few small royalties, 
and then sold my interest. 

Q 108. Did you do anything toward trying it out to 
see if it would work? 

A Oh, yes. 

Q 109. When? 

401 A We did that before we filed the application 
for the patent. 

Q 110. How did you go about that testing of the 
idea? 

A Well, vre took mud and mixed very minute particles 
of crude oil with it, and watched the fluorescence; and 
then we even got mud out of the returns from a well, 
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and did not add anything, just looked at those returns. 

Q 111. Where did you get those returns? 

A From a well out near the Eureka Field, right close 
to where I lived. 

Q 112. Whose well or lease was it, do you know? 

A I did know at the time. It was McGehee and 
Means, I believe was the name of the well. 

Q 113. How long was that before you filed the appli¬ 
cation for the patent for Mr. Smith? 

A Oh, I do not remember; quite some time before 
that. 

Q 114. Well, how long w’ould you say? 

A Three or four months, or maybe six months. 

Q 115. How did you go about getting the samples of 
drilling mud from the "well? 

A We went down to the well and took them in glass 
jars. 

Q 116. Who was with you? 

A Smith. 

Q 117. How did you have reason to expect that there 
might be any oil in those samples of mud you were 
getting? 

A Well, we had been watching that area there and 
they told us that they had indications and were running 
cores, and w’e took the drilling mud about the same time 
they were pulling cores to test. It was right close to 
the bottom of the well. 

Q 118. What did you do with these mud samples, 
how were they collected? 

A In glass jars. 

Q 119. How many? 

A Several. We took them home and tried them. 

Q 120. Home to whose house? 

402 A Took them to my house first, and then over 
to Smith’s house. 

Q 121. What did you do with them after you got 
them to your house? 
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A He took them home to his house. 

Q 122. Did you do anything with them at your house? 

A Yes, sir. We tested them with this gas indicator 
and the lamp both. 

Q 123. What did they show? 

A Well, the lamp showed plenty of oil, lots of indi¬ 
cations, and the indicator showed gas in the formation. 

Q 124. Then you say Mr. Smith took them on to his 
house? 

A Yes, sir. 

Q 125. The jars of mud? 

A Yes, sir. 

Q 126. Why didn’t you take the ultraviolet lamp out 
to the well with vou, if vou recall? 

A I believe the ultraviolet light only works on alter¬ 
nating current and thev had direct current on the wells. 

Q 127. What time of day was it, if you recall, when 
you took these samples from the Means and McGehee 
well ? 

A If I remember, it was right close to midnight. It 
was at night, I know that. 

Q 128. Do you recall at what intervals or how you 
went about taking these samples of mud at the well? 

A Well, only this, that I know we took samples at 
night, at quite a few minutes interval. We did not take 
them all at once. We would take a sample, and then wait 
a while and take another one. How much interval of 
time there was, I have forgotten. 

Q 129. Did you ever do any corrosion work for the 
Barnsdall Oil Company? 

A Yes, sir. 

Q 130. When? I mean around this time, 1937, or 
1938? 

403 A 1938, I believe in the fall. I have forgotten 
the dates. 

Q 131. Who did you work with in doing that work? 
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A Well, they had an engineer named Johnson, and 
then the local manager. This was at Corpus Christi and 
the local manager was a man whose name was Mr. Stavor. 
I believe that was early in the fall of 1938. 

Q 132. Where did you see Mr. Johnson in connection 
with the work? 

A At Corpus Christi. 

Q 133. Did you ever make a report to Barnsdall in 
connection with that work? 

A Yes, sir. 

Q 134. I hand you a copy of letter and attached re¬ 
port dated September 9, 193S, addressed to H. W. Man- 
ley, Barnsdall Oil Company, and ask you if this is the 
report you just mentioned? 

A Yes, sir. 

Q 135. What was the nature of this work that you 
were doing at Corpus Christi? 

A To eliminate suspected corrosion on a pipe line 
coming into their terminal at Corpus Christi. 

Q 13G. What instruments did you use in that work? 

A Well, we used several. One thing we did, we made 
some tests to determine how much electricity it was going 
to take to protect their pipe line, and then we made some 
tests to determine to see if corrosion was affecting the 
line. This was a fairly long line and it did not do any 
good to dig up a pipe line and find the coating intact, 
because you will not find any corrosion there. So I took 
Smith along with me with this Faultometer we referred 
to recently to find holes in the coating. In other words, 
you would have to find a hole in the coating before you 
would find a hole in the pipe, and T took him and his 
instrument down there with me on this trip. 

Q 137. Did Smith actually use that instrument on 
that pipe? 

A Yes, sir. 

404 Q 138. Mr. Johnson has testified in this con¬ 
troversy between Mr. Hayward and Mr. Smith as 


a witness in behalf of Hayward, and stated that you 
advised him that Mr. Smith came along on this trip 
solely because he had nothing else to do. Does that agree 
with your version of that? 

A Well, I do not know. I paid Smith to go down 
there. I paid him per day and paid his expenses. 

Q 139. To use this Faultometer instrument? 

A Yes, sir. 

Q 140. Did you ever see Mr. Johnson after your con¬ 
tacts uith him at Corpus Christi at that time? 

A Yes. He had to leave Corpus Christi before I fin¬ 
ished my report, and then I came back to Houston and 
wrote the report up in my office, and met him here in 
Houston and gave him his copy of the report here in 
Houston. 

Q 141. Did you have any discussion with Johnson 
as to any of these inventions of Mr. Smith? 

A Yes, sir. 

Q 142. Or any of those things he was working on? 

A Yes. I told him at Corpus Christi about the lamp 
to find oil, and T told him at the time I thought Smith 
had a pretty good thing there and maybe they would be 
interested in it. 

Q 143. Was he? 

A Well, he looked at it here in Houston on his way 
back. 

Q 144. Tell us what happened. 

A Well, I met him by arrangement at the Lamar 
Hotel, with Smith, and gave him his report. And then 
Smith and Johnson, I couldn’t go, but Smith and John¬ 
son went over to my office in the Rusk Building and Smith 
demonstrated the lamp to him over there. In fact, the 
mud and things we used to test with stayed around there 
for two or three years after that. 

O 145. Where had that mud come from? 

A That was mud we brought in from that well. 
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Q 146. At Eureka? 

A Yes, sir. 

405 MR. CLARK: You may cross-examine. 

MR. BURNS: We would like to have a little 
recess, if you don’t mind. 

MR. CLARK: All right. 

(A short recess.) 

MR. CLARK: I would like to offer copy of this re¬ 
port of Thayer’s as Smith Exhibit No. 24. 

(The document was marked “Smith Exhibit No. 24” 
and is forwarded as part of the record.) 

MR. CLARK: You may cross-examine. 

C ross-Examimation 
BY MR. BURNS: 

Cross Question 1. You say Mr. Smith was in your 
department, in the corrosion department, of the United 
Gas Company, under you. I believe you so testified? 

Answer. Yes, sir. 

NQ 2. When did he leave the United Gas Company? 

A I believe in 1933 or 1934. We had to curtail our 
department on account of the depression and we let two 
men go at the same time, Smith and a man named Van 
Vuskirk. 

XQ 3. This hook-up you drew for us on the stand 
here. Smith Exhibit No. 18, of a gas detecting arrange¬ 
ment is a conventional hook-up, isn’t it? 

A Yes. That is a Wheatstone bridge. 

XQ 4. That same type of hook-up had been used long 
before this time for detecting sewer gas and gasses of 
that type, had it not? 

A No, sir, not that I know- of. 

XQ 5. You are familiar with the Mines Safety Ap¬ 
pliance Companv detector? 

A Yes. 

XQ 6. How does this differ from the conventional 
type of gas indicator? 
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A I do not know. I do not know that it does differ 
from the J. W. combustion indicator. T do not know 
too much about it. I have seen them work, that 
406 is, for testing manholes and safety appliances, 
especially ship holds and things like that. I do not 
know whether that is the same circuit or not, but I 
imagine it is. 

XQ 7. These filaments that you say were used in the 
construction of this Smith Exhibit 9, where did you say 
Smith got those? 

A I do not know for sure, but I believe at the time 
he told me he got them from the people that make these 
J. W. combustion indicators. 

XQ 8. TTe bought them? 

A Yes. 

XQ 9. Did von use anv of those indicators in vour 
■ ■ » 

work at United Gas? 

A Well. T didn’t, but the company did. That was not 
in my department. 

XQ 10. But they were more or less commonplace 
equipment in detecting gas in refineries and places of 
that kind? 

A Yes, sir. 

XQ 11. When did you dispose of vour interest in the 
Smith ultraviolet light patent that has been offered in 
evidence here as Smith Exhibit No. 23? 

A Well, T have forgotten the date, but I kept it about 
a year. 

XQ 12. To whom did you dispose of your interest? 

A T sold it to Mr. Snoddv of the Mid-Continent Sup¬ 
ply Company. That company had leased the patent from 
Smith and Snoddv was connected with that company, and 
he wanted this interest, and I sold it to him. 

XQ 13. Was that before or after the patent issued? 

A That was after. 

XQ 14. After the patent issued? 

A Yes, sir. Well, wait a minute. I am not so sure 
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about that. I know that they had used the instrument. 
They had been using or manufacturing them and putting 
them out for use for some time when I sold my interest 
to Snoddv. 

• • • • 

413 A Yes. 

XQ 7. Was it always open to the air when 
sucking gas with the bulb? 

A Yes. Both of them were always open when he used 
it. 

XQ 8. Both of them were always open? 

A Yes. 

• • • • 

414 Mrs. Lenme Watson 

Direct Examination 
BY MR. CLARK: 

Q 1. Will you please state your name, residence and 
occupation? 

A Mrs. H. Watson; 4012 Willowick Road. I do not 
have any occupation. 

Q 2. Just a housewife? 

A Yes, sir. 

Q 3. WTiat relation are you to Mrs. Alonzo L. Smith? 
A I am Mrs. Alonzo Smith’s mother. 

Q 4. Do you reside with the Smiths at periods at 
different times? 

A Yes. 

Q 5. Do you recall whether or not you were in Hous¬ 
ton, Texas, in 1937? 

A Yes, I was. 

Q 6. WTiere did the Smiths live in 1937? 

A They lived on Elman Street. 

Q 7. Were you at their house during the summer of 
1937? 

A Yes, I was. 
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Q 8. Do you recall what Mr. Smith was doing during 
the summer? Did he develop anything new that you re¬ 
call of? 

A Well, he was building this gas detector at that time. 

Q 9. Did you actually see the gas detector? 

A Yes, sir. Yes, I did. 

Q 10. What did it look like? 

A It looked like a black box. 

Q 11. Did you ever see him using it? 

A Yes. 

Q 12. How did he go about using it, if you remember? 

A Well, he had this mud, and he took a cap and un¬ 
capped it, and he had another cap that had two valves in 
it: and he shook up the mud, and then slipped a small 
rubber hose over one of the valves, and then he 
415 picked up a rubber bulb that he squeezed and 
sucked the gas out of this jar into this box, and 
there was a filament in there and he burned this gas. 

Q 13. How did he explain it to you? 

A He said this filament would burn this gas and the 
needle would move over. 

Q 14. Do you know about when it was that you saw 
him using this box in that manner? 

A It "was right after Mrs. Smith came home from 
Fort Worth, about the 1st of August, 1937. 

Q 15. Were you at the house while Mrs. Smith was 
away? 

A Yes. I kept house while she was away. 

Q 16. Do you know’ where Mr. Smith got his mud that 
he was testing at that time in August of 1937? 

A Well, he said he got it at Pierce Junction. 

MR. BURNS: Where was this? 

MR. CLARK: Pierce Junction. 

Q 17. Would you recognize this gas detector that you 
have explained if you saw it? 

A Yes, I would. 

Q 18. I show you Smith Exhibit No. 9 in this Inter- 
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ference proceeding and ask you if that is the box you 
saw Mr. Smith using in August, 1937? 

A Yes, it is. That is it. 

Q 19. Which one of the two hose that are connected 
to it did he connect on to the jar? 

A This one with the open end. 

Q 20. What did he do with the other hose? 

A He pumped it, squeezed it, and it sucked the gas 
out of this jar. 

Q 21. Can you look at the box and point to the loca¬ 
tion of the filament that he explained to you in connec¬ 
tion with the box? 

A Yes. It is on the other side, right there (indicat¬ 
ing)- 

Q 22. In the plated cylinder? 

A Yes, in that middle cylinder. 

416 Q 23. Where is the needle on the box? 

A On this dial here. 

Q 24. Would you recognize the cap that he was using 
on the jar if you saw it? 

A Yes. 

Q 25. I hand you Smith Exhibit No. 22, and ask you if 
that looks like the cap that he was using at that time? 

A Yes, sir, that looks like it. 

Q 26. What was the position of the valves when Mr. 
Smith had it connected and was working the bulb? 

A They were open. 

Q 27. What was the purpose of having the valves 
opened at that time, do you know? 

A So that the gas could blow out of there, and also 
it had to take air. 

Q 29. Hid you ever see Mr. Smith using this instru¬ 
ment around the house after that time in August, 1937, 
at a later date? 

A Yes, in June, 1938. 

Q 29. How do you fix that time in April, 1938? 

A Well, I vras preparing to go on a trip to Michigan 


201 A 


at that time. 

Q 30. How long would you say it was before you left 
on that trip that you sa-w him using it around the house? 

A Around two and a half weeks. I left right after 
the first of May. 

Q 31. How did he go about using it at that time in 
April, 1938? 

A About the same as he did the first time? 

Q 32. Where did he get the mud that he used on 
that occasion, if you know? 

A At the Eureka Oil Field. 

Q 33. Do you know whether or not there was any gas 
in that mud that he connected up to the detector in April, 
1938? 

417 A Well. I have every reason to believe that 
there was because it acted the same. 

Q 34. How did the needle act? 

A It went over. 

Q 35. How long were you gone on this trip to Michi¬ 
gan? 

A Well. I think I was gone for about—until about 
November, because it was snowing up there. 

Q 36. What was the last answer? 

A Because it was snowing up there. 

MR. CLARK: You may cross-examine. 

C ross-Exammaticw 
BY MR. BURNS: 

Cross-Question 1. What was the occasion of your trip 
to Michigan? 

Answer. I have a son and four grandchildren up 
there. 

XQ 2. Are they still up there? 

A Yes, sir. 

XQ 3. You have made other trips to Michigan? 

A I have. 

• • • • 
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423 Direct Examination 
BY MR. CLARK: 

Q 1. Please state your name, your residence and oc¬ 
cupation. 

A My name is Alonzo L. Smith; age 40; residence, 
4012 Willowick. 

Q 2. Are you the Alonzo L. Smith, who is a party 
to this Interference Proceeding No. 81,S58? 

A I am. 

Q 3. What has been your training and experience in 
connection with the detection of gas and gas properties 
and activities relating to pipe lines for gas? 

A Well, to go back to the period of 1923 to 1927, dur¬ 
ing that time I was engaged in the radio business, where 
I learned considerable about electronics and electrical 
apparatus. In 1927, I went to work for the Dixie Gas 
and Fuel Company, working on construction project at 
Orange, Texas, and piping the town for natural gas. I 
left the Dixie Gas and Fuel Company in 1929, the latter 
part of 1928, or first part of 1929, and went to work 
with the Moody Corporation at Pierce Junction, Texas, 
working as a rough-neck and a roust-about in the field. 

Q 4. Of the same company? 

424 A Moody Corporation. 

Q 5. What does a rough-neck and a roustabout 
do around a drilling rig? 

A Do anything relating to the drilling of* the well, 
completing of the well, piping of the well, carrying oil 
from the well to the tank, and general maintenance, oil 
field work pertaining to all the equipment there. After 
working out there for about six months, I was then trans¬ 
ferred to the Union Exploration Company. All these 
properties at that time were properties of the Moody-Sea- 
graves interests. I worked as an assistant torsion balance 
operator for a period of about five months during that 
time near Cleveland, Texas, geophysical prospecting and 
the location of salt domes. I was again transferred to the 
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United Gas Engineering Corporation, back into construc¬ 
tion work. 

Q 6. (By Mr. Burns) What is the name? 

A United Gas Engineering. Then I stayed there for 
some time, and finally left United Gas Engineering Cor¬ 
poration and was transferred to the corrosion depart¬ 
ment of United Gas about 1931. I cannot remember the 
exact date. 

Q 7. What year? 

A Approximately 1931. While in the corrosion de¬ 
partment I became acquainted with Mr. Thayer. We 
worked on numerous electrolysis surveys together on 
various properties of the United Gas system. Shortly 
before this time the Moodv-Seagraves properties were 
told to the E. B. and S. properties, which was the Elec¬ 
tric Bond and Share. 

While working in the corrosion department of the Uni¬ 
ted Gas he and I developed a number of instruments for 
use in our work in this department. These instruments 
were, namely, an underground pipe locator, a Holiday de¬ 
tector and a Faultometer instrument. 

I also devised an instrument which was later knowm 
as the Soundograph, involving the principle of detecting 
minute gas leaks by the use of a very sensitive micro¬ 
phone coupled to a very large amplifier, amplifying the 
sound in the ratio of probably 6,000 to 1. 

• * • • 

436 Q 66. What, if anything, have you ever done 
in connection with this gas detector following the 
disclosure to Mr. Thayer early in 1937? 

A In June of 1937, I purchased from Davis Emer¬ 
gency Equipment Company one J. W. filament, one as¬ 
pirator bulb and one jack block to fit the type of fila¬ 
ment. that is, for coupling the electric circuit to the fila¬ 
ment. These three items were taken out to the shop of 
Mr. W. E. Pielop. This was later on in June, 1937. 
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Q 07. Do you have any purchase orders or invoices 
or bills in connection with those items? 

A No, I do not, because at that time I paid cash for 
them. I may have received a copy of the invoice, but it 
has been mislaid if I did. I paid cash as I remember for 
the material. 

Q 6S. Have you made search for records showing this 
purchase? 

A Yes, I have, but I have not been able to find copies. 

Q 09. Please proceed. 

A These three items were carried out to the machine 
shop of Mr. W. E. Pielop that was located at 015 West 
19th Street, in the Citv of Houston. 

I drew a sketch on a piece of paper embodying just 
how I wanted Mr. Pielop to make up a combus- 
437 tion chamber to fit this filament. This J. W. fila¬ 
ment was left there and he started to work on 
making the chamber. First, we had to secure the brass 
which is used in making the chamber. Then the chamber 
was made up as I recall in three parts basically, a base 
which embodied the four screw holes for anchoring the 
filament down to the base. Beneath the base there was 
sweated into this base which was on top a piece of brass 
tubing. 

Q 70. What do you mean by sweated into? 

A Soldered. You might say it was a sweating or 
soldering job into the filament mounting base. At the 
bottom of the tubing was placed a little disc which was 
made into the tube, soldered. 

Q 71. What was the purpose of this disc? 

A To fill up the bottom of the tube so there would be 
no air come it. At the top part of the tube, off on one 
side, there was a piece of quarter-inch copper tubing 
mounted into an opening. About ninety degrees around 
on the opposite side was sweated another piece of copper 
tubing, which was to be another opening. 
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Q 72. What was the purpose of these openings and 
connections ? 

A The purpose of those connections, one to the side 
was open to the gas trap, that is, through the hose. The 
other side was attached to the vacuum source, which con¬ 
sists of a hand aspirator. Inside of the chamber was 
mounted a filament. The filament had a cork gasket on 
it, and by mounting the filament down tight, by screwing 
up the four mounting screws, this chamber could be made 
you might say pressure tight, and the only mixture that 
would come in through the combustion chamber would 
be that mixture which would be pulled in by the vacuum. 
It could not take any external source of air; only what 
was pulled in on the inlet side. 

Mr. Pielop made twn connections which were used to 
bring the gas from the combustion chamber through the 
black box housing that we had mounted the equipment 
in. 

438 Q 73. What other equipment did you mount in 
this black box? 

A We mounted a ten ohm rheostat and two twenty 
ohm rheostats, one switch, two female plugs, and the 
necessary wire to connect up the instrument, and meter, 
millivolt meter, and preliminary to being mounted the 
resistance, which was in series with the movement, was 
taken out of the meter, leaving only basic millivolt 
meter. 

Q 74. Where did you get this voltmeter that you used? 

A That meter was off of some old D. C. equipment. 

Q 75. You had it? 

A Oh, yes, I had had it for several years. 

Q 76. Go ahead and give the rest of your description. 

A All of this apparatus being wired into a conven¬ 
tional Wlieatstone circuit bridge as previously described. 

Q 77. About when was this did you say you worked 
with Mr. Pielop in building this instrument? 

A In June and July of 1937. 
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Q 78. What if anything did you personally and ac¬ 
tually do in connection with this building of this instru¬ 
ment that you have described? 

A I did all the wiring and some of the mounting. 

Q 79. Do you still have the instrument you have just 
described ? 

A Yes, I have. 

Q SO. Is that the instrument that is in evidence here 
as Smith Exhibit No. 9? 

A Yes, it is. 

Q 81. What parts if any are different or not identi¬ 
cally the same parts as were present in the box when 
you finished it in July,- 1937? 

A The rubber bulb aspirator. 

Q 82. Is that the same or different than the original 
aspirator? 

A That is the same type of aspirator and is exactly 
the same as the other aspirator, being made by the 
439 same company as the other aspirator. The fila¬ 
ment is a different type of filament. It is a dif¬ 
ferent filament. It is not a different type. It is the 
same type of J. W. filament that we purchased in June, 
1937, but the filaments have a natural life span, just 
like a light bulb, and will burn out over a period of time 
and use; and another filament, just exactly the same type 
of filament, was used to replace the other filament. 

Q 83. Will you please remove the filaments on this 
instrument and explain its construction? 

A I hold here the J. W. filament which is the basic 
filament that they have used for years. The filament is 
made upon a common jack block, of which the top has 
three prongs, and which has circuit connections coming 
out of the block. There are two filaments attached to the 
block. One is enclosed in a sealed glass vial. The other 
is enclosed in an open glass vial. The assembly is 
mounted onto a bakelite block. On the under side there 
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is a cork gasket glued to the base for the purpose of 
effecting a seal when it is mounted into the chamber. 

In the manufacture of these filaments it is almost im¬ 
possible to get an exact resistance of two like filaments. 
As a general rule after these are mounted they are bal¬ 
anced up by the insertion of a small resistor to where both 
filaments have a like resistance insofar as the electrical 
circuit between the filaments and the terminal on the 
filament block are concerned. The center tap between the 
two filaments is the longer prong. The outer tap on each 
side of the center prong is the outer connection to each fil¬ 
ament, since the inner connection of each filament is 
coupled to the common return at the center post. Basic¬ 
ally, electrically that is all there is to it. 

Q 84. Did you explain the wiring connections inside 
of the box as yet? 

A Would you like to have me explain the wiring cir¬ 
cuit inside of the box? 

Q 85. If you will, please. 

440 Well, this is somewhat similar to my previous 

testimony, inasmuch as the box is identically wired 
insofar as basic circuit is concerned. The resistor here 
at the top is a ten ohm variable resistor, and the re¬ 
sistors on the side are the two twenty ohm resistors that 
were mentioned in the previous testimony. The three ele¬ 
ments, the two resistors and the rheostat are wired, the 
twenty ohm resistor being on each side of the rheostat. 
The ."jack block which is mounted over the filament is 
coupled into the circuit on the lower half of the bridge. 

The two outer posts on the filament going to each side 
of the circuit coupled to a battery circuit which is made 
to provide power to burn the two filaments. 

The unit naturally has a combustion chamber which 
the filament is mounted into. 

The source of vacuum is applied by a hand type aspira¬ 
tor. The inlet side of the combustion chamber is attached 
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to a hose which can be mounted to any type of trap 
which might be desired to use to effect a test of gas in 
drilling mud and the like. 

Q S6. What is this knob up on the upper right-hand 
portion of the face of the box? A That is an adjustment 
to effect a zero balance of the electrical circuit within the 
instrument. 

Q 87. Did you pay Mr. Pielop for his work in connec¬ 
tion with the making of this instrument. Smith Exhibit 9? 
A Yes, I did. 

Q SS. I show you a check dated July 16, 1937, No. 
756, in evidence as Smith Exhibit No. 5, and ask you if 
you know the purpose for which you gave that check? 

A This is in payment for the vrork that he did in 
making up the combustion chamber and the two connec¬ 
tions on the box. 

Q 89. Is that vour signature, A. L. Smith. 

A That is mv signature. 

Q 90. Where did vou get the blank check vou 
441 used? 

A It is Mr. Pielop’s check. I did not happen 
to have a check with me at the time, and so I tore this 
check out of his regular check book, and I scratched out 
the heading of “W. E. Pielop” and wrote the check on 
the National Bank of Commerce, Houston, Texas, for the 
amount of $17.50 in payment for his services in making 
the chamber and the other work he did on the box. 

Q 91. I hand you another check. No. 762, dated July 
23, 1937, in evidence as Smith Exhibit No. 6, and ask 
you if you know the reason for giving that check? 

A This payment was made to Mr. Pielop for some 
of the same work, as I recall it. I think it was some 
material he bought, some brass, because those were the 
only two checks I gave Mr. Pielop in the month of July, 
and that was the only work he did for me at that time. 

Q 92. Where did you find those checks? 
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A In my cancelled checks in my regular bank state¬ 
ment. 

Q 93. Did you find any other checks made out to Mr. 
Pielop anywhere near that time? 

A No, those are the onlv checks I had. 

Q 94. Those are your signatures on those checks? 

A Oh, yes, both these checks bear my signature. 

MR. CLARK: Check No. 756, dated July 15, 1937, 
identified by the witness, is offered in evidence as Smith 
Exhibit No. 5. 

(The check previously marked for identification “Smith 
Exhibit No. 5” is forwarded as a part of the record.) 

MR. CLARK: Check No. 762, dated July 23, 1937, 
identified by the witness, is offered in evidence as Smith 
Exhibit No. 6. 

(The check previously marked for identification “Smith 
Exhibit No. 6” is forwarded as a part of the record.) 

Q 95. I hand you an affidavit in evidence as Smith 
Exhibit No. 8, dated July 12, 1941, and signed by W. E. 
Pielop, and ask you if you know how that affidavit origi¬ 
nated? 

A This affidavit was made with the same thing 
442 in mind that Thayer’s affidavit was made for, that 
I might be going into the Army and would like 
to have a record of my work along this line; and I took 
it up with Mr. Pielop and he definitely remembered that 
he made it in the month of June or July. 

Q 96. Did you discuss the subject contained in that 
affidavit with Mr. Pielop at the time he signed it in July, 
1941? 

A Oh, ves, sir. He read it verv carefullv. 

' • • • 

Q 97. Do you know his signature? 

A Yes, I do. 

Q 99. Do you recognize it on there? 

A That is his signature. 

Q 100. Did you ever see Starr Thayer around the 
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Pielop shop at the time you were building this instru¬ 
ment? 

A Oh, yes. Mr. Thayer was having some work done 
by Mr. Pielop’s son, W. E. Pielop, Jr. 

Q 101. What was the nature of that w T ork? 

A Making some thermocouples. He had ordered some 
constantan iron and some wrought iron which was cut up 
and made into a battery of thermocouples. These thermo¬ 
couples were going to be connected in series to create a 
current generating device for the purpose of using it in 
protection work to apply current to the pipe line. 

Q 102. Did you actually see that equipment being 
manufactured out there at that time? 

A Oh, yes. 

Q 103. T show you this United States Letters of Pat¬ 
ent No. 2,127,315 to Starr Thayer, in evidence as Smith 
Exhibit No. 20, and ask you if that illustrates the equip¬ 
ment you have just described? 

A That illustrates the equipment. 

Q 104. What did you do immediately following the 
completion of this gas indicator. Smith Exhibit No. 9, 
when you finished it at the Pielop shop? 

A We made numerous tests around the shop 
443 there. We used acetylene gas, natural gas, cig¬ 
arette smoke, that is, unburned gasses in cigarette 
smoke, and it was sensitive to that. And after making 
those tests— 

Q 105. Would you explain to us just how you made 
each one of those tests you have mentioned just now? 

A Well, you mean illustrating the use of the box? 

Q 106. Yes. as you demonstrated it and tried it out 
there in the Pielop shop immediately following its as¬ 
sembly. 

A Well, this filament that is lying on the table was 
in the instrument. 

Q 107. Would you mind replacing the filament, please? 

A All right. 
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Q 10S. Just explain to us how you conducted, for in¬ 
stance, the test with lighter fluid you mentioned a minute 
ago. 

A Well, the instrument was turned on and the lighter 
fluid was placed on a rag, and by working this hand 
aspirator lighter fluid and air was sucked into the instru¬ 
ment, and the presence of the same was indicated when 
the needle went across the scale with reference to the 
amount of gas in the system. 

Q 109. Did you have a battery connected to the sys¬ 
tem? 

A Oh, yes. 

Q 110. Who, if you recall, observed that demonstra¬ 
tion besides yourself? 

A Well, a number of them, Mr. Thayer, Mr. Pielop, 
Sr., and Mr. Pielop, Jr., at the shop. 

Q 111. Now did you condut the demonstration, did 
you say using a cigarette? 

A Yes. 

Q 112. How did you do that? 

A By taking the cigarette and turning the cigarette 
opposite from the lighted end and holding it up to the 
end of the hose to allow the air to be sucked in through 
the cigarette, which carried the smoke mixture through 
the hose to the combustion chamber and contacted 
444 the filament, and the unburned gases in the ciga¬ 
rette would burn and the presence of the same 
would be indicated on the meter. 

Q 113. How did you conduct the tests on the acetylene 
gas you mentioned? 

A With the acetylene gas we had to be very careful 
in the use of that because it is highly explosive. I made 
a small leak of a welding torch, and by getting up in 
close proximity to this leak and working the hand aspira¬ 
tor we got to a point to where we could pick up the gas 
readily, and it kicked the needle off the scale, indicating 
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there was considerable gas present. 

Q 114. How many times did you try it with that acety¬ 
lene gas, if you remember! 

A Several times. At one time we tried it and we 
did not realize what concentration they had there and it 
created an explosion. 

Q 115. You mean inside the meter? 

A Inside the chamber. 

Q 116. Tn the gas chamber? 

A That is right. 

Q 117. Did it damage it at all? 

A No. On opening up the instrument and examining 
it we found there was considerable carbon present. 

Q 118. What did you then do with the meter after its 
completion there at the shop in conducting these tests 
that you have mentioned? 

A T took the instrument to my home place. At that 
time I lived at 2513 Elmen. And I made a trip out to 
Pierce Junction out on the Almeda Road, going towards 
Angleton, Texas, to see if there was any drilling rigs 
running out there at that time, and I noticed one run¬ 
ning, and T went over and watched around and saw that 
they had, what looked to be, rigged depth of about 3,500 
feet. Anyway it looked like the hole was getting pretty 
deep. So then I went back to Houston, and the following 
morning I went to the Davis Emergency Equipment Com¬ 
pany and borrowed a J. W. combustion type gas 
445 detector, as I recall, at that time a Model “C” and 
took this .gas detector to my shop, which was lo¬ 
cated in the garage in the rear of my home. There I 
calibrated the instrument that I had built with their 
instrument. 

Q 119. You mean this instrument Smith Exhibit No. 
9? 

A That is right. The calibration was rather a simple 
arrangement, embodying the use of a small gas jet or 
petcock which could he regulated to the desired setting. 
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Over this petcock was placed a funnel to act as a hood 
to which this gas would rise and collect in this hood. The 
J. W. instrument was first used attached to the top of 
the hood to take the gas-air mixture into the instrument, 
and the reading was observed on the dial of the instru¬ 
ment. Then this instrument would be attached by a 
rubber hose— 

Q 120. What do you mean by this instrument, Smith 
Exhibit No. 9? 

A That is right. Attached by rubber hose to the 
hood, the funnel, and without making any variation in 
the rate of gas flow out of this petcock beneath the hood 
the sample would be taken into this instrument, which 
would be identically the sample that would be pulled into 
the other instrument; that is, they 'would be equal in gas- 
air relationship and would note on the dial where the pin 
traveled across the scale on the millivolt meter, and 
would mark that dial as to the travel, the amount of gas 
that w’as present, 'which vras relative to the amount of 
gas indicated on the J. W. indicator. 

Q 121. I notice some pencil markings here on the 
voltmeter on the front of this Smith Exhibit No. 9. What 
are those markings? 

A Those markings are percentages that I calibrated 
in making those tests in comparison with the J. W. indi¬ 
cator. 

Q 122. From whom did you borrow this J. W. meter? 

A I borrowed it from Davis Emergency Equipment 
Company. 

Q 123. Who was the individual who loaned it 
446 to you? 

A Russell Berkley. 

Q 124. Do you know Mr. Berkley’s signature? 

A Yes, I do. 

Q 125. I hand you a statement signed by the name of 
Russell Berkley, dated July 10, 1941, and ask you if that 
is the signature of Mr. Berkley and, if you know, how 
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that affidavit originated, that signed statement origi¬ 
nated ? 

A This all happened about the same time that I took 
the other affidavits from the other parties, Pielop and 
Thayer, and it was for the same purpose of establishing 
records as to the work I was doing on this hot wire fila¬ 
ment gas detector. 

Q 126. Have you made a search for any bill or in¬ 
voice or written notation as to the loaning of this meter 
to you by Mr. Berkley? 

A The wav this transaction was handled, Mr. Berklev 

* -9 

wrote down one J. W. combustion type indicator as 
loaned to A. L. Smith, and then when I returned this 
instrument to him he had this slip of paper with my 
signature on it on file, and so when I returned the instru¬ 
ment in good order he went into his file and took this slip 
of paper out with my signature on it and tore it up. 
There was no further record, for the instrument was re- 
returned in good order. 

Q 127. Is Mr. Berkley available as a witness at this 
time? 

A Mr. Berkley is in Colorado and it is hoped that he 
will be here before this testimony is completed. 

Q 12S. Did you see him sign this statement? 

A No, I did not. That statement was sent to him in 
Jennings, Louisiana, where he was being employed by 
Workover, Inc., and Mr. Buford witnessed his signature 
over there, and that was mailed back to me here in Hous¬ 
ton. 

MR. CLARK: The statement signed by Berkley, dated 
July 10, 1941, is marked for identification as Smith Ex¬ 
hibit No. 27. 

(The document w^as marked “Smith Exhibit No. 27” for 
identification.) 

447 Q 129. What is the substance of this statement 
that you prepared and sent to Mr. Berkley? 

A Well, it substantiates the fact that I borrowed an 


instrument from Davis Emergency Equipment Company 
and that it was returned four days later. At that time I 
borrowed it I told Mr. Berkley I was going to use it to 
test some drilling mud at a well near Houston and that 
as soon as I had completed these tests I would return the 
instrument to him in good order. And the instrument 
was returned four days later. 

Q 130. What did you do with this instrument after 
you had used it to calibrate your own gas detector box, 
Smith Exhibit No. 9? 

A I took the J. W. combustion type gas detector and 
this instrument of mine knowm as the black box and a 
number of fruit jars and went out to a well which was 
being drilled at Pierce Junction the first part of August, 
1937. 

Q 131. What year? 

A 1937. There I used both instruments, the J. W. 
instrument and the instrument that I had built, making 
numerous tests on a well at Pierce Junction. 

Q 132. Whereabouts was that well generally in the 
Pierce Junction field, if you remember. 

A It was on the south and •west side of the dome. 

Q 133. How did you go about trying out these instru¬ 
ments? 

A I used both instruments on the mud return line by 
inserting hose of each right at the edge of the flow line, 
on the inside of it, and the mud level in the flow line was 
about half full, which left— 

Q 134. What is the custom in drilling as to the size 
of the return flow line? 

A As a general rule, the average flow line, there are 
more 7-5/S than possibly any other size, but you can find 
them anywhere from five inches, depending on the rig 
capacity and pump capacity, on up to nine and ten inch 
pipe. T have seen flow line as big as sixteen inches, 
448 which was nothing more than a piece of surface 
casing they were using. 




216 A 


Q 135. All right, proceed and explain in detail how 
you used this Smith Exhibit 9 and the J. W. indicator. 

A Both of these instruments were used in taking 
samples of the mixture inside of the flow line, at the end 
of the flow line. Vacuum was applied and sample was 
taken into the instrument— 

Q 136. How did you apply the vacuum? 

A By working this aspirator bulb, which was used on 
both instruments. Vacuum was applied to the mixture 
on the inside of the flow line up above the mud level, since 
the sample was being taken right at the mouth of the flow 
line with sufficient air present to form a combustible 
mixture. That was evidenced by the fact that both in¬ 
struments indicated a percentage of gas relative to each 
other, that percentage being, as I recall, about one to one 
and one-half percent. 

Q 137. What operation was being carried on on the 
drilling rig while you were using these instruments to 
detect the gas in the drilling mud? 

A They were coring their regular pay formation, as I 
recall it, which is dowm close to 6,000 feet: and I was 
watching the kelley as it was being lowered down through 
the rotary table, and I was staggering these tests to take 
samples about every two feet. 

Q 138. You mean you took a sample by trying one of 
these instruments every two feet that was drilled? 

A That is right. That is, I would take the J. W. in¬ 
strument and this instrument and try both of them, one 
right after the other, and then wait for a period of time 
for progress to be made in the depth of the hole, which 
as I remember was something like one and a half to two 
feet, and then would take samples again by inserting the 
hose into the pipe. When I first started there was no 
gas present, and gradually gas appeared at the 
449 surface after they had drilled into the pay. 

Q 139. What do you mean, drilled into the pay? 

A That is a common term used for oil sand or gas. 
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whichever they are drilling for. In this case, Pierce 
Junction is known as an oil field, also there is considerable 
gas present. 

Q 140. How many times would you say you used the 
gas detector, Smith Exhibit 9, and the J. W. indicator on 
this returning mud while you were there on that trip? 

A Approximately eighteen times over a distance of 
about twenty-six feet of coring operation. 

Q 141. Were there any others observing what you 
were doing? 

A Yes, sir, there were two men. They were moving 
around the rig. When I first started making these tests 
these two men were standing over on the pipe rack watch¬ 
ing me. T previously asked them if I could make some 
tests on their mud returns coming out of the hole, since 
they were coming from the cored formation. And they 
said: “Sure. What have you got there?” 

And I said: “It is an instrument for detecting gas.” 

So one looked at the other and said: “Well, another 
doodle-bugger.” 

And he said: “Well, go ahead. Just so you don’t get 
in the way, it is all right with us.” 

Q 142. What is a doodle-bugger? 

A Doodle-buggers, as commonly known in the oil fields, 
are fellows that have concocted some sort of instrument 
for location of oil in the ground. Generally they have no 
scientific basis and are based on some idea such as a 
willow stick for the location of oil in the same manner as 
they used to use in the old days for the location of water 
veins. They are commonly called doodle-buggers, and one 
fellow said to the other, “Another doodle-bugger.” They 
are quite numerous. 

Q 143. Have you been able to locate either one of 
these men? 

450 A No, I have not at this time, but we are try¬ 
ing to find them. It is possible that we may have 
them before this testimonv is over. 



21S A 


Q 144. Where did you obtain the jars which you took 
along with you out to Pierce Junction? 

A At that time my wife was out of town, when I was 
out there, and I took them out of a large box she had 
them in at the house. There w’ere about a dozen. I took 
them out and as I made these tests with this instrument 
over intervals of every foot and a half or two feet 1 
would also take mud samples in these jars, and these jars 
were numbered. 

Q 145. Would you fill a jar every time you made a 
test with the instrument? 

A That is right, and T would seal the jar up with the 
conventional type of cap that comes with the jar so no 
gas could escape out of the jar and the gas would remain 
in suspension in the mud. 

Q 146. Did you follow' any procedure for identifying 
each jar? 

A Yes. 

Q 147. How? 

A By marking the jars with the relationship to a 
number, w'hich was relative to depth. As a matter of 
fact, at the time we knew' they w'ere in the oil formation. 
It was not a question of determining whether there as 
gas there or not because it wras well known, and it was 
a w-ell known pay in that field, and they were getting 
ready to complete the well, but they were first coring to 
be sure they wnuld have the core compare with the pre¬ 
vious cores they had in the other wells. 

Q 148. How' many jars would you say you filled with 
mud? 

A Approximately a dozen. They were all filled and 
brought in. And after bringing the jars in, it was rather 
late in the afternoon and my wife wras coming in from 
Fort Worth, at w'hich time I went down to meet her at 
the train, and mother-in-law and little girl and my 
wife— 

451 Q 149. Your mother-in-law is who? 

A Mrs. H. H. Watson. 


Q 150. Where was she when you went to Pierce 
Junction? 

A She was at home, 2513 Elmen. I went down to 
meet my wife, and I told her what I was doing, and I 
was quite elated over the results I had, and when she 
got home I took her out in the shop and showed her this 
new instrument that I had built. And she looked over 
and saw all the fruit jars full of mud, and she had a few 
words to say about my taking her fruit jars and filling 
them up with mud, that it was not exactly nice, but she 
finally laughed it off and she said: “I hope it amounts 
to something. It has caused me a lot of trouble.” 

Q 151. Proceed. 

A And the next morning I took her back out there, 
since she did not see much of the instrument that night. 
I took her back out there, and I guess there were two or 
three samples— 

Q 152. By samples what do you mean, jars of mud? 

A Jars of mud. I had a cap which I had previously 
made up before going out to Pierce Junction which em¬ 
bodied two valves. The idea of the cap was to place 
it over a jar of mud, having one connection valve going 
to the instrument and the other connection valve to regu¬ 
late the air flow- into the jar. I used this cap in making 
this test of these twro or three jars that I was demon¬ 
strating to Mrs. Smith, my wife, and Mrs. Watson, my 
mother-in-law-. The procedure was to take off the original 
cap on the jar and apply the two valve caps immediately 
to the top of the jar, with both valves in a closed posi¬ 
tion: then pick up the jar and shake it real well so the 
gas that w-as held in suspension in the mud w-ould be 
liberated and rise to the surface of the mud, into the 
little air space up above the mud level. The instrument 
w-as then turned on and zeroed. 

Q 153. What do you mean, zeroed? 

452 A By adjusting the zero adjustment. 
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Q 154. This knob in the upper right-hand cor¬ 
ner in the front of the box? 

A Yes. The vacuum was then pulled through the in¬ 
strument to the fruit jar containing drilling mud, and the 
valve, air valve, was slightly opened to allow air to get 
to the inside of the jar, which was created by the vacuum 
pulling air in. This combined mixture of air and gas, 
the gas having been lifted out of the mud, was carried 
through the combustion chamber and on out through 
the hand aspirator discharge valve. This gas mixture 
created a minute amount of combustion in the chamber 
of the instrument and the percentage was read on the 
meter of the black box, or hot wire gas detector. The 
samples had some variation, some of them going over to 
about two per cent, and others showing a mixture of 
one per cent of gas by volume mixed with air. 

Q 155. Tn this jar cap having two petcocks soldered on 
it, which is marked for identification as Smith Exhibit 
Xo. 22, the cap vou have just described? 

A It is. 

Q 156. Did you conduct similar demonstrations for 
anyone else at about that time? 

A Yes. I think it was the following Sunday that we 
asked Mr. Thayer over for dinner, and he came over and 
brought a fish. My wife had planned on having some¬ 
thing else for dinner, but Mr. Thayer walked in with this 
big fish and he said: “Well, it looks like we are going to 
have fish for dinner, for I didn’t have anyone at home 
to cook it. My next door neighbor gave it to me, so I 
thought we "would have fish for dinner, if you will.” So 
my wife of course cooked it. 

While Mr. Thayer was there I took him out in the 
shop and showed him some of these mud samples which 
I had not used yet, and the result was the same; the cap 
being attached to the top of the jar in the same manner 
previously explained and the vacuum applied to the jar, 





sucking in air through the air valve, and this gas-air 
mixture was carried into the hot wire detector 
453 where combustion occurred on the filament, and 
the presence of same was indicated on the meter. 

Q 157. Do I understand from your testimony that you 
demonstrated actual instrument, Exhibit No. 9, to Mrs. 
Smith and Mrs. Watson and Mr. Starr Thayer about that 
time in August, 1937? 

A That is correct. 

Q 158. How did it work? 

A It worked very satisfactorily, of course. It indi¬ 
cated the presence of gas which was indicated on the 
coring operation out of the well this mud came out of. 
So, as far as results were concerned, it was very satis¬ 
factory. 

Q 159. In this operation of calibrating vour gas de¬ 
tector Exhibit No. 9 with the J. W. indicator which did 
you find to be the more sensitive of the two, and why? 

A My instrument was more sensitive than the J. W. 
instrument, in view of the difference in the resistance of 
the two meters. The J. W. meter used I think was naught 
to five milliamps, full scale deflection. 

Q 160. What did you use? 

A I used a larger face meter in millivolts. You get a 
quicker voltage drop than you do a current drop. The 
two instruments on the face of it are identical, but in the 
calibration of the dial, you will observe the divisions on 
the dial that I have are somewhat longer in pin travel 
across the scale than the J. W. instrument. 

• * • • 

446 Q 253. Following this work that you did in 
1937 and early in 1938 on various procedures for 
detecting gas what, if anything, did you do with this hot 
wire filament apparatus, your Exhibit No. 9? 

A Will you please repeat the question? 

MR. CLARK: Read the question. 
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(Question was read by the reporter.) 

A In February of 1939— 

Q 254. You mean 1938? 

A I mean 193S. 

MR. BURNS: I would like for that to appear in the 
record. 

Q 255. Which date do you mean, Mr. Smith? 

A In 1938. I was confused when he mentioned the 
word ‘‘nine.” I now know’ that he w r as referring to Ex¬ 
hibit No. 9. 

Q 256. Please proceed. 

A In February of 1938, I tried to find some rig that 
was running near Houston at wilich I could carry on 
some further experiments and tests with this equipment. 
I wranted to log a well more thoroughly than I had done 
in the past. In March of 193S, I was talking to Mr. 
Murrel, who w*as drilling superintendent for the Alamo 
Drilling Company and Means and McGee Oil Company. 

Q 257. How did you happen to run into Mr. Murrel? 

A I knew Mr. Murrel in the past. 

Q 258. Where did you meet him? 

A Having first met him over at Lackner No. 1, the 
first discovery well drilled at Eureka. I had seen him 
numerous times in that vicinity because the field was 
only about a half a mile from Mr. Pielop’s shop and he 
passed by there nearly every day. Mr. Murrel was in 
Mr. Pielop’s shop with some parts of a drilling 
465 rig that they were moving into the Eureka field. 

Q 259. Why didn’t you contact some of the oil 
companies around Houston and ask them to allow you to 
use the gas detector on their wells? 

A Well, the instrument was so simple that I did not 
want to give my idea away, w*as one reason. The other 
reason was that it involved considerable investigation on 
the part of the company with regard to use of equip¬ 
ment. 
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Q 260. Why ? 

A Because, in the first place, when you mention the 
burning of gas they immediately wonder just what you 
are going to do, and they certainly do not want any fires 
existing at the time there is gas in the mud. Precau¬ 
tions are taken against such things occurring and it has 
to be approved by the safety department and always in¬ 
volves a lot of red tape. 

Q 261. WTiat was the nature of your discussion with 
Mr. Murrel? 

A Mr. Murrel, I talked to Mr. Murrel, I had seen him 
in the shop a number of times and we were very good 
friends, and he was in there at one time and he had a 
cathead which was pretty well worn down. He had Mr. 
Pielop build it up with -welding, welding completely 
around the cathead, and after they had welded completely 
around the cathead, and built up all the worn places, they 
placed the cathead in a lathe and turned it down to where 
it -was back to its original size and did not have any 
grooves in it. Mr. Murrel told me they were rigging up 
on a well to be drilled out there as soon as they could 
get their rig up in working order. This rig had not been 
used in some time and was in kind of bad shape. And 
I asked Mr. Murrel if I could use this gas detector on 
this well that he was getting ready to drill; and he said, 
sure, to come ahead. So I kept in contact with him until 
they started the well. 

Q 262. What well was it? 

A Laura Lackner No. 2. 

466 Q 263. If you remember, about when was that 
well started? 

A Started in April. 

Q 264. When was it completed? 

A The latter part of April, as I remember somewhere 
around I would say the twenty-sixth or twenty-seventh. 

Q 265. I hand you herewith the well record of Laura 
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Lackner Well No. 2, and ask you if you know where the 
record was obtained? 

A This record was obtained from the Railroad Com¬ 
mission of the State of Texas at Austin, Texas. 

Q 266. Does it contain their official signatures as an 
authentic certified copy? 

A It does. 

Q 267. What does that record show’ for the commence¬ 
ment and completion of this Laura Lackner Well No. 2? 

A Drilling commenced April 7, 1938; completed April 
28, 193S. 

Q 26S. I believe you said you kept in contact with Mr. 
Murrel then during the drilling of this well and what 
resulted ? 

A I did, with the idea that w’hen they got down close 
to their pay formation, which they already knew from 
their previous well, Lackner No. 1, I wanted to be pres¬ 
ent when they drilled into the petroleum formation. The 
formation depth was fairly well known, within a few 
feet, and it had the characteristic of making its presence 
known by the fact that a hard cap existed over forma¬ 
tion, commonly called caprock, that had to be drilled 
through, so that was to be used as a marker to know’ 
when they w’ere down to their pay formation. It w’as very 
hard and took considerable drilling time to penetrate it. 
I kept in contact with Mr. Murrel until this stage of the 
well was reached, and then I went out with this gas de¬ 
tector, black box, and I also had with me a number of 
fruit jars, approximately ten or twelve. During the 
drilling operation drilling through the caprock and 
467 the coring of the formation, coring of the caprock, 
I was using this instrument. The hose was placed 
inside of the mud flow line. 

Q 269. I show you drilling reports of Laura Lackner 
No. 2, in evidence as Smith Exhibit No. 11, and ask you 
w'hat operation was being carried on that well on April 
22 and 23,1938, as reflected by these drilling reports. Just 
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review them generally. Who makes those reports, if yon 
know? 

A This one was made by Roy Morrissey, driller. These 
reports are made at the end of each tonr. The reports 
show’ normally the activity during the tour, which gen¬ 
erally consists of eight hours of work. In this report he 
outlines the footage during his tour that is drilled and the 
nature of the formation as 7528 to 7580, hard sandy 
shale. 

Q 270. Is that the depth of the shale, the figures you 
gave? 

A That is right. That is the end of the formation. 

From 7570 to 7600, hard lime. 

From 7600 to 7615, loose shale. 

From 7615 to 7625, lime. 

It shows 83 stands in the hole, 24 feet down on kelley. 

Q 271. What is a stand of pipe? 

A That is the length of pipe, normally composed of 
three joints made up into a string which is called a stand, 
being approximately 90 feet long. 

Q 272. They kept three sections of pipe connected 
together in going in and coming out of the hole? 

A That is right. 

Q 273. For what purpose? 

A For convenience in not breaking down each indi¬ 
vidual joint. 

Q 274. Do they stack those over in the side of the 
derrick? 

A They stack those over in the side of the derrick 
as they come out of the hole, and take them out of the 
side of the derrick as they go in the hole. 

468 Q 275. Why do they go in and out of the hole 
with the pipe? 

A Making trips to change bits, to core, or any of 
numerous activities. 

Q 276. All right, proceed to the next tour. State what 
they were doing during that shift. 
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A Dressed core barrel, going in the hole for core 
number one. 

Q 277. At what elevation? 

A The elevation is indicated here as 7645 to 7646. 

Q 278. How deep had they gone by the time they had 
finished that shift? 

A They had gone from 7625 to 7663. 

Q 279. What do they do in the next shift or tour? 

A Went in hole with core barrel and cored twenty 
feet. Pulled core barrel out. One hundred per cent re¬ 
covery. Started back with core barrel to take second 
core. Core taken from 7663 to 7683. 

Q 2S0. Were you actually present on the well at that 
time? 

A Yes, I was. 

Q 2S1. What were you doing there? 

A I had this gas detector instrument there using it 
on the mud return. 

Q 2S2. Explain in detail to us just how you used it, 
and why. 

A The purpose was to be able to detect gas in the 
drilling mud to determine the type of the formation. The 
way the instrument was used was that the hose was 
placed inside of the flow line, right at the edge or the 
end of the pipe. 

Q 283. How big was the pipe? 

A As I remember, seven and five-eighths. 

Q 284. How full of mud vras the pipe? 

A Approximately half full, and there was an annular 
space above the mud level in the pipe to act as a separa¬ 
tion chamber for gas to rise out of the mud into 
469 the space up above. Since I was taking the test 
at the end of the flow line there was some air pres¬ 
ent. and such was indicated by the fact that when I was 
taking these tests the needle on the scale would go over, 
indicative of gas present in the flow line. 


Q 2S5. Did you get any gas indication when you first 
started using the meter of the gas indicator? 

A No. 

Q 286. Why not? 

A Due to the fact that it was above the hard cap and 
no gas existed at that elevation in the hole. 

Q 287. All right, proceed with your explanation. 

A Gas was first determined after they had drilled 
through the hard cap, approximately some forty minutes 
later. In other words, the cap was drilled through and 
it was then known that they were in the formation. 

Q 28S. How did they know that? 

A Because they had that information from the pre¬ 
vious well they had drilled in 1934, Lackner No. 1. When 
they hit the cap they knew the formation was beneath the 
cap. I immediately started making some tests at that 
time, after they drilled through. I had been making them 
prior thereto, -while they were drilling the cap; but after 
they had drilled through the cap then I started keeping 
track of the time from the time they pierced the cap until 
I got a show on my gas detector. 

Q 2S9. How long was that time before you began to 
get a show of gas ? 

A Approximately forty-two minutes, but -when I did 
get a show it was a good one, indicating about two per 
cent. 

Q 290. What indication did you get on your gas de¬ 
tector Smith Exhibit No. 9? 

A It indicated about two per cent of gas in volume 
with ninety-eight per cent air. 

Q 291. All right, proceed. How long did you stay out 
there operating this gas indicator, your Exhibit No. 9, on 
this Lackner Well No. 2? 

470 A I -was out there the day before, all night, and 
most of the second day. 

Q 292. What happened on the next tour after this 
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twenty feet of sand was cored w*hen driller Morrissey was 
on the shift, according to his report? 

A Finished going in hole with core barrel and got 
twenty feet and came out ■with same. 

Q 293. What depth of oil sand was cored, according to 
his report? 

A From 76S3 to 7703. 

Q 294. How* much of that was oil sand? 

A From 76S3 to 7694 w*as oil sand. From 7694 to 7703 
was shale. 

Q 295. Do you know* Mr. Roy Morrissey? 

A Yes, I do. 

Q 296. Was he present at that time? 

A He was. 

Q 297. Who saw* you using this gas detector, Smith 
Exhibit No. 9, on this Laura Lackner Well No. 2? 

A Mr. Murrel, Mr. Morrissey and the other drillers. 

Q 298. How did you explain this instrument and its 
operation to them? 

A I explained it to them that it was a gas detector 
and that I was detecting gas, minute quanities, for the 
purpose of using it to determine w*hen they had drilled 
into a gas or oil bearing formation. 

Q 299. Did they actually see it operate? 

A Yes. I called Mr. Murrel over there a number of 
times and showed him how* the needle would go over. He 
w*as quite busy checking the cores. 

Q 300. They are always busy w*hen they get into an 
oil sand around a drilling rig, aren’t they? 

A They were quite busy. 

Q 301. Why? 

A Well, this w*as the second well and it w*as drilled 
some little distance from the first well, and natu- 
471 rally if it is your second w*ell it is enough to create 
quite a bit of excitement. 

Q 302. In other words, you call it the pay? 

A The pay is what it is commonly called. 
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Q 303. What else did you do while you were out 
there? 

A I took a number of samples. 

Q 304. Samples of what? 

A Of drilling mud, after I would make these tests. 

Q 305. How often did you actually put the hose of 
the gas detector into the return line and operate it to 
detect the gas? 

A About every' foot. 

Q 300. During this period of some forty or fifty feet 
while they were drilling? 

A That is right. 

Q 307. And that was on April 22 and 23 of 1938? 

A That is true. 

Q 308. What else did you do? 

A T took the samples and labeled them and took them 
home. 

Q 309. When did you leave the well, if you recall? 

A It was in the afternoon of the second day. 

Q 310. Had they finished coring or not? 

A Yes, they* had finished coring and they were getting 
ready to get some pipe out there to set it. I took these 
samples home and used this— 

Q 311. What is usually the next operation after they 
strike an oil sand like that in the drilling of a well? 

A They generally run Schlumberger surveys for cor¬ 
relation purposes. 

Q 312. Did thev in this instance? 

A Yes. 

Q 313. How do you know? 

A Because I saw the Schlumberger truck come out 
there. 

Q 314. What did you do with these jars of mud you 
filled on this Lacker Well No. 2? 

A I took them to my residence at 2513 Elmen, 
472 where I finished making some more tests by plac¬ 
ing the mud in these jars on a work bench, and 
unscrewing the cap off each jar, and applying a vacuum 
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to the top of the cap, and opening a valve to allow the 
air to mix with the gas. 

Q 315. Using this same pet cock cap, Smith Exhibit 
No. 22? 

A That is right. I moved these jars up and down. 
In other words, 1 put cap on the jar and shook it to 
liberate the gas to where it would rise out of the mud to 
the surface, and would open the valve to allow air to be 
sucked in as I worked the aspirator, and sucked the gas- 
air mixture out of the jar into the instrument. 

Q 316. Did anyone observe you conducting these gas 
detections on these jars of mud from Laura Lacker Well 
No. 2? 

A Yes. 

Q 317. WTio? 

A Mrs. A. L. Smith, my wife, and Mrs. Watson. Mr. 
Murrell and Mr. Morrissey saw me take the samples at 
the well during the drilling—in operation. 

Q 318. Just how did you go about setting this gas 
indicator Smith Exhibit No. 9, on this Laura Lackner 
Well No. 2 in order to operate? 

A There was a board alongside of the wooden trough 
that I placed this instrument on, and I took one hand 
and held the hose inside of the flow line, in the annular 
space above the mud level, approximately three inches 
from the end of the flow line; and I worked the aspirator 
bulb to suck in this mixture of gas and air, and the meter 
would indicate the presence when the gas-air mixture 
came in contact with the filament. 

Q 319. How far then did you actually log this well, 
Lau’ a Lackner No. 2, with this gas detector Smith Ex- 
hibii No. 9? 

MR. BUTINS: Objection is made to the use of the 
wor 1 “log” as somewdiat inept and a bit leading. 

A I logged it down until they cored right into 
473 the shale. In other words. I stayed there until they 
completed drilling. 
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Q 320. Just off-hand, how many feet? 

A Possibly sixty-five. 

Q 321. In view of Mr. Burns’ statement and in view 
of your experience, were you logging the well or were 
you not logging the well? 

A That is what I thought I was doing, and I was 
checking my results against the core they were taking 
out of the hole, and they were corresponding. 

Q 322. Would you say it was successful or unsuccess¬ 
ful? 

A Very successful, in view of the fact that although 
they were coring and taking up a portion of the forma¬ 
tion in the core barrel, using a large conventional core 
barrel, I was still able to get sufficient indication with 
the minute amount of formation that was being ground 
up by the cutting action of the core bit. 

Q 323. Tf they had not been coring would there have 
been more formation cut up and pumped out with the 
mud or not? 

A Yes, sir. 

Q 324. How does the driller know when he goes 
through caprock such as you have described? 

A It is awful hard, much harder than other forma¬ 
tions he has previously been drilling through. 

Q 325. How does he know when he gets through it? 

A Because it breaks right on through into soft drilling. 
He knows by the way his bit is cutting on the bottom of 
the hole. 

Q 326. By the rate the kellev moves on down through 
the rotary tables? 

A That is right. Tf it is soft the rate of penetration 
is fast, and if it is hard the rate of penetration is slow. 

Q 327. To what extent does the driller acquire the 
knack and knowledge of determining the formation 
through which he is drilling by observing the movement 
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of the drill stem? 

474 A By years of experience. A lot of them mark 
the kelley in sections whereby they can determine 
how fast they are drilling into the formation. 

Q 328. These notations which the drillers make on 
their drilling reports at the time drilling is being con¬ 
ducted, such as “hard sandy shale,” “hard lime,” “loose 
shale,” “lime,” how do they know what those formations 
are? 

A Generally they are taking samples of the forma¬ 
tion for the geologist. 

Q 329. Looking at the little chips or cuttings that are 
coming out with the mud? 

A Yes, and by looking at these the driller becomes 
sort of a geologist, and can tell whether shale or sand 
or the other formations, through years of experience. 

Q 330. How many jars of mud would you say you 
took home from this Laura Lackner Well No. 2? 

A Approximately a dozen. 

Q 331. Did you pay any attention to the pump which 
was circulating the drilling mud during this operation? 

A Yes. I did. 

Q 332. Why? 

A Because I wanted to find out wdiat the circulation 
time lag would be from the bottom of the hole to the 
surface. That was easily checked by the fact that the in¬ 
stant they broke through the caprock I started timing the 
returns, and when the gas reached the surface the pres¬ 
ence of it was indicated on the combustion indicator, and 
the circulation time lag, as I recall, was somewhere about 
forty-two minutes. 

Q 333. Well, how did you go about conducting these 
tests on the jars of mud at home after you returned with 
them? 

A These jars vrere marked in order and the jars were 
tested in numerical order from one on up, number one 
being indicative of the first two feet of coring below the 


233 A 


hard cap. I previously testified this was approximately 
forty-two minutes before these returns reached the sur¬ 
face; and when the gas detector indicated the presence of 
the gas I took the sample. This procedure was 
475 followed from there on through the rest of the 
coring operation. The gas detector proper was 
used prior to going through the caprock, and no shows 
being indicated. 

Q 334. When did you next actually use this gas de¬ 
tector, Smith Exhibit No. 9, in logging operations to de¬ 
tect gas in drilling mud? 

A It was used in the Eureka field. 

Q 335. The same field as Laekner No. 2? 

A That is right. 

Q 336. On what else, if you remember? 

A Laura Laekner Well No. 3, in the month of May, 
1938. It was the same rig; just skidded over to a new 
location. 

Q 337. How long did it take them to drill and com¬ 
plete a well? 

A Oh, somewhere between twenty and twenty-five days. 
It was pretty fast. 

Q 338. In other words, they were drilling a well to 
around 7700 feet and completing it in about a month or 
so? 

A Oh, yes. 

Q 339. I hand you the well record of Laura Laekner 
Well No. 3 and ask you when that record indicates the 
beginning and completion of Laura Laekner Well No. 3? 

A This report states that the drilling commenced May 
11, 1938, and drilling was completed May 30, 1938. 

Q 340. Will you have reference to that well record 
and state at wdiat elevation oil sand was encountered? 

A Referring to this report, a firm sand, oil shoal, w’as 
encountered at 7692. 

Q 341. T show you the drilling reports on Laura 


Lackner Well No. 3 on May 23, 1938, and ask you at 
what depth they were drilling and what transpired in the 
next few tours? 

A Pulled out of hole at 7691. 

Depth from 7653 to 7690, hard shale, with streaks of 
lime. 

7690 to 7691, sand. 

Q 342. What happened in the next tour? 

476 A 7691 to 7692, they pierced the hard cap. 

Q 343. Were yo uthere on that well at that 

time? 

A Oh, yes. 

Q 344. What were you doing out there? 

A I was using this hot wire gas detector. 

Q 345. Smith Exhibit No. 9? 

A That is right. 

Q 346. You had this actual instrument with you that 
is here before you on this table? 

A That is true. I took about a dozen samples. 

Q 347. What do you mean, took a dozen samples? 

A Mud samples, in the same manner as on Laura 
Lackner No. 2. 

Q 34S. You mean you put them in jars? 

A In jars. 

Q 349. And did what with them? 

A In other words, I took each individual quart jar 
and after each foot of drilling I took mud samples. These 
jars were labeled corresponding to depth. 

Q 350. According to the drilling report, Smith Ex¬ 
hibit No. 13, at what elevation was oil sand encountered, 
and on what date? 

A May 23. 

Q 351. What year? 

A 1938. Oil sand was encountered from 7692 through 
7712. 

Q 352. Were you there during the time that oil sand 
was being drilled? 
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A I was. 

Q 353. What operation were the drillers carrying on 
there ? 

A They were coring. 

Q 354. Why? 

A Coring for the sand that they knew existed under¬ 
neath the hard cap. They had already pierced the hard 
cap the same day. 

Q 355. What were you doing there? 

477 A I was using this gas detector and logging 
sand as they drilled into it. 

Q 356. Was Mr. Murrel there? 

A Yes, he was there. 

Q 357. What was he doing? 

A He was superintending the drilling operations. 

Q 35S. Does the drilling superintendent usually hang 
around when they get into pay sand? 

A Yes, they do; that is, on the smaller companies. Of 
course, the larger companies have personnel that can be 
other places. They always have a man who knows what 
he is doing present. 

Q 359. Why? 

A Because he has charge of the rig and runs the 
operation, drilling the well, and it is his job to see that 
it is drilled properly and cored and that proper supervi¬ 
sion is maintained at the rig. In other words, he is in 
charge of all operations. 

Q 360. About how many feet was drilled while you 
were present on the Laura Lackner Well No. 3 at this 
time the latter part of May, 1938? 

A Well, I was present over this coring operation of 
the hard cap and oil sand, and I was out there when 
they were about eight or ten feet above the hard cap. 

Q 361. Do you know whether or not the weight of 
the column of drilling mud was exerting pressure on the 
formation exceeding the formation pressure? 

A Oh, yes. 
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Q 362. How do you know that? 

A Because the well was normal. There was no 
change in rate of flow when they drilled in or above there. 

Q 363. Was that same condition true in Lackner Well 
No. 2? 

A Yes, that is right. 

Q 364. Was that condition true in the well at Pierce 
Junction where you used this gas indicator. Smith Ex¬ 
hibit No. 9? 

A That was true. 

478 Q 365. Is that an usual or unusual condition? 

A That is a very usual condition. 

Q 366. Why? 

A Because they always take precautionary measures 
to keep the mud weight above the formation pressure to 
prevent infiltration of such pressures. 

Q 367. How far over did the needle go on the indi¬ 
cator, Smith Exhibit No. 9, on the Laura Lackner Well 
No. 2 on these operations? 

A It varied. 

Q 36S. What made it vary? 

A It varied from one to two per cent, two per cent 
being the highest intensity indicated. 

Q 369. Did you do anything to keep an excess amount 
of air out of the return pipe— 

MR. BURNS: Objected to as grossly leading. 

Q 360. (continuing)—on this Laura Lackner Well No. 
3? 

MR. BURNS: This witness seems well able to take 
care of himself without being led by his competent coun¬ 
sel. 

MR. CLARK: Thank you. 

A Please read the question. 

MR. CLARK: Read the question, Mr. Reporter, please. 

(Question read.) 

A Yes. 

Q 361. What? 
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A It did not seem to make a lot of difference, inas¬ 
much as the intensity was approximately the same. We 
used a piece of burlap over the end of the flow line and 
made about three tests. This was on Laura Lackner Well 
No. 1(a) drilled in June. This burlap hung in the mud. 
The idea was to use it to prevent drafts or external 
sources of air flowing into the flow line. The vacuum 
was applied in the usual manner. The hose came inside 
of the flow line up above the mud level approximately 
three inches inside the pipe from the end of same, and 
vacuum was applied through the hose inside of the pipe. 

The sack was a burlap sack and was rather porous 
479 to a certain extent. It certainly was not tight. And 
it allowed some air to pass through to form a com¬ 
bustible mixture with the gas that was present inside 
of the flow line. I took the burlap sack off the pipe and 
tried it by inserting the piece of hose inside of the pipe, 
and the results were somewhat the same. There was a 
slight differential, but not so much as I remember to cause 
any great concern, the probable reason for this being 
that the mud flow line is only open at one end. There 
could be no draft go through the pipe in view of the 
fact that the other end was plugged up by a hydrostatic 
head, so to speak, of mud standing above the flow line 
connection to the casing head and no opening to create 
a draft clear through. 

Q 362. What did you do with the samples of mud you 
took on Laura Lackner Well No. 3 in May of 1938? 

A I took them home and used this gas detector with 
this cap on the jar. Are you referring to Lackner No. 3 
or No. 1(a) 1 
Q 363. No. 3? 

A I took them home and used this two valve cap and 
performed about the same tests as on the previous well, 
in the presence of my wife. 

Q 364. Was your mother-in-law, Mrs. Watson, there 
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at the time you took those jars of mud from Lackner 
Well No. 3? 

A No. 

Q 365. Where was she then? 

A She had gone to Michigan. 

Q 366. When did vou next use this gas detector, Smith 
Exhibit No. 9? 

A I used it on Laura Lackner Well No. 1(a) in June, 
193S. 

Q 367. I show you the well record of Laura Lackner 
Well No. 1(a) and ask you to state 'when that well was 
commenced and completed according to this well record. 

A Drilling was commenced on June 3, 1938, and drill¬ 
ing completed on June 24, 1938. 

4S0 Q 368. At what elevation -was oil sand encoun¬ 
tered ? 

A According to this report filed with the Railroad 
Commission of the State of Texas the sand top -was 76S7. 

Q 369. I show you drilling reports of this Lackner 
Well No. I A beginning on June 20, 1938, and ask you 
to briefly run through those reports and indicate what 
formations were encountered and the dates thereof as re¬ 
lating to this oil sand which was cored. 

A Tlie date is June 20, 1938, from the depth of 7493 
to 7503, hard shale and sandy lime. 

From 7503 to 7560, hard shale and lime. 

7560 to 7656, hard shale. 

7656 to 7660, lime and hard shale. 

Mud weight 9.2. Viscosity 30. 

Q 370. Did that weight mud overcome the formation 
pressure during the drilling operation? 

A I imagine it did. I do not believe they had any 
formation pressure there. 

Q 371. Were you present on the well at that time, 
June 20, 1938? 

A I think I went out there. I did not stay out there, 
no. 
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Q 372. Were you present when they were doing any 
coring on that well? 

A Oh, yes, I went out during the coring operation. 

Q 373. Does this report, from 7685 to 7705, show cor¬ 
ing operation? 

A That is right, it does. 

Q 374. Were you present during that operation? 

A I was. 

Q 375. What were you doing out there? 

A I was using this instrument. 

Q 376. Who was along with you? 

A Well, I was out there during the time they were 
drilling the hard cap, and at that time I was using burlap 
cover over the end of the flow line for several tests to 
see what the condition would be when they drilled into 
the formation, that is, when they cored it, and I 
481 put the instrument in the car and went up to 
Thayer’s house. 

Q 377. How far did he live from this well? 

A About half a mile. I talked to Mr. Thayer and I 
told him they were in the formation and that we had 
better get on out there and start taking samples and 
start logging. 

Q 378. What was he interested in the operation of 
this well for? 

A He was interested in seeing just what the results 
would be with a new ultra violet ray lamp I had made. 

Q 379. What did the two of you do when you got out 
to the well? 

A We started taking samples about every foot, and 
some I think a foot and a half. 

Q 380. How did you go about taking the samples? 

A By placing the jar at the end of the flow line as 
the mud was coming out, right at the end of the pipe 
where the mud was flowing into the wooden trough. 

Q 381. What did you do with the jar as soon as it 
was full? 
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A Put a cap on the top of it and numbered it and 
set it aside. 

Q 3S2. How long did you and Mr. Thayer stay out 
at this Lackner Well No. 1 A? 

A Stayed out there during the entire coring opera¬ 
tion. 

Q 383. What date was that performed according to 
the drilling report you are holding? 

A June 20. Shall I read the report? 

Q 384. What year? 

A 193S. 

Q 3S5. Do you know whether or not Mr. Murrell was 
there on this Laura Lackner Well No. 1 A? 

A Yes, he was, during the coring operation. It was 
his job to be there. I think he left one time to get a 
cutter head for a core barrel, but his job was to see that 
the rig was kept running. 

4S2 Q 3S6. WTiat did you and Mr. Thayer do after 
you obtained these samples? 

A Took them down to Thayer’s house and ran a few 
of them, using this new light. 

Q 3S7. How did you conduct that operation? 

A By taking the sample, pouring it into a pan and 
observing the fluorescence of the oil particles or globules 
that were still in suspension in the mud. As they would 
rise to the surface and break out they looked like little 
stars sparkling. 

Q 3S8. Did this mud indicate the presence of oil? 

A Yes, it did. 

Q 3S9. Who worked with you using this ultra violet 
lamp? 

A Thayer. We also made several tests with this box. 

Q 390. What box? 

A The gas detector using the hot wire filament. 

Q 391. Why did you do that? 

A Well, we wanted to see whether there was any gas 
in the mud. We knew there was oil in the mud. 
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Q 392. Were you interested in the combination of the 
two instruments, the gas detector and the oil detector, 
to be used in combination? 

A Yes. 

MR. BURNS: Objected to as leading. 

Q 393. Why? 

A Because of the fact that the oil detector or ultra 
violet rav instrument would onlv indicate oil, whereas the 
gas detector would indicate gas. Generally where there 
is oil found in commercial quantities there is some gas 
present. Generally when oil is found and there is no 
gas present it is known as dead oil and it is pretty hard 
to recover, insofar as the commercial aspect of capitaliz¬ 
ing on same is concerned. 

Q 394. Are there formations found where there is 
gas and no oil? 

A Oh, yes, numerous places. 

483 Q 395. What else is the operator particularly 
interested in finding, naturally? 

A Naturally he wants to know about both gas and 
oil, but as a general rule when an oil well is drilled it 
is drilled for the sole purpose of recovering oil. How¬ 
ever, they will welcome a large quantity of gas should 
they encounter it, provided there are pipe lines available 
in a near radius where it will not involve an investment 
of several million dollars to get gas out of the field 
through a pipe line. Here in recent years of course, there 
has been a pick-up of waste gas which was formerly 
burned because it had no pipe line outlet. 

Q 396. Which of these two instruments was Thayer 
most interested in, the gas detector or the oil detector? 

A He vras interested mostly in the oil detector. 

Q 397. Why? 

A He just liked it better. During that day and time 
oil was considered to be of more value than gas. 

Q 398. What did you do with these samples after you 
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had run some of them for both oil and gas at Thayer’s 
house? 

A Took them over to my place, 2513 Elmen. 

Q 399. And what did you do with them there? 

A I ran some of the samples, using this cap with 
the two valves in it, which I had with me in the car all 
the time that I had that instrument there. 

Q 400. You mean Smith Exhibit 9, the gas detector? 

A That is right. 

Q 401. Did anyone see you run these samples from 
this Laura Laekner Well No. 1(a) with the gas detector 
at vour home? 

A Yes. 

Q 402. Who? 

A Mrs. Smith, my wife. 

Q 403. Did Thayer become interested in either the 
gas detector or the oil detector after seeing these demon¬ 
strations? 

A Yes, he did. He was quite interested in it, 
484 and naturally, since he had helped to some extent, 
and was quite a close friend of mine, and I told 
Mr. Thayer if he wished I would give him twenty per 
cent interest in it, and he in turn would pay for ob¬ 
taining the patent. 

Q 404. Why didn’t you take this ultra violet lamp out 
to the rig? 

A Because this particular type of lamp was a quartz 
arc mercury vapor lamp and required 220 volts, and it 
was designed for AC use, since the bottom of the lamp 
contained a transformer to transform 110 AC to 220, 
and 220 AC was imposed upon the arc: and the reason 
we did not take that out to the rig was because the 
source of current supply at the rig was 110 volt DC, 
which is the conventional type for rig supply current. 
The lamp would not work on 110 volt DC. 

Q 405. How did you and Thayer feel about the use 
of this violet ray after this demonstration? 
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A We were quite enthused, and drew up an arrange¬ 
ment whereby I assigned him a twenty per cent interest 
in it. 

• • • • 

4S5 Direct Examination (Continued) 

BY MR. CLARK: 

Q 40S. Mr. Smith, during the taking of Mr. Murrel’s 
testimony he mentioned and you exhibited to him a 
piece of red hose. Do you still have that hose? 

A Yes, I have a part of it. 

Q 409. What do you mean, a part of it? 

A Well, the other portion of it was cut off and used 
for some other purpose. 

Q 410. That is the only piece you have left now? 

A Yes. 

Q 411. What makes you think that is the same hose? 

A Well, it is the only hose like it that I ever bought. 

Q 412. You have had that in vour possession ever 
since 1938? 

A Yes, I have. 

MR. CLARK: The length of red hose is offered in 
evidence as Smith Exhibit No. 29. 

486 (The piece of red hose was marked “Smith Ex¬ 
hibit No. 29” and is forwarded as part of the 
record.) 

Q 413. In the taking of a core during drilling opera¬ 
tion with the rotary method with standard core barrel 
such as Mr. Murrel described what is the operation when 
the core barrel becomes full? 

A The operation is to withdraw the entire string of 
drill pipe from the hole, remove the core out of the bar¬ 
rel. go back in the hole with a core barrel on the end 
of the string, back to the bottom. In other words, it re¬ 
quired making a round trip out of the whole and back 
into the hole. 

Q 414. Generally how long a time would that take to 
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make a round trip, that is, come out of the hole with 
the core barrel and put another one on, or remove the 
core, and go back in again to the bottom of the hole in 
a well, say 7000 feet deep, like these Lackner wells? 

A About six and a half or seven hours. 

Q 415. Did you stay at the well during a round trip 
on these Lackner wells or not? 

A No. I would leave while they were coming out of 
the hole, because there was no necessity of being around 
while they were withdrawing the pipe and we were not 
making any additional hole. 

Q 416. Were they circulating while they were coming 
out and going in the hole? 

A No, they were not circulating during that time. 

Q 417. Yon have described the arrangement how you 
set up your gas detector, Exhibit No. 9, on these Lackner 
wells. Would you mind drawing a sketch of the arrange¬ 
ment shoving the return line and the manner in which 
you used this instrument. Exhibit 9? 

A Yes. 

Q 418. Placing the hose in the end of the return line? 

A All right. 

Q 419. Just put legends on these indicating the 
487 different parts of the apparatus. Just print it on 
there whatever that item is. 

A (The witness complied.) 

MR. CLARK: The sketch made by the witness is of¬ 
fered in evidence as Smith Exhibit No. 30. 

MR. BURNS: Let the record show that the witness 
has required approximately seven minutes to make the 
sketch. 

The sketch was marked “Smith Exhibit No. 30” and is 
forwarded as part of the record.) 

Q 420. Would you say that sketch truly represents the 
hookup and arrangement on the Laura Lackner Wells 2, 
3 and 1(a)? 

A It does. 
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Q 421. In your testimony heretofore you mentioned 
that you obtained a J. W. indicator. Have you been suc¬ 
cessful in obtaining a trade circular of that Davis or 
J. W. instrument? 

A I have. 

Q 422. Where did you obtain that? 

A I wrote to the Johnson-Williams people in Palo 
Alto, California, and they sent me a circular of the in¬ 
strument being made about that time. 

Q 423. I hand you a letter addressed to you from 
Johnson-Williams, Limited, and a J. W. indicator circular 
and ask you if those are the ones that you received? 

A It is. 

Q 424. Do you find any indication on that circular of 
the J. W. indicator as to when the circular was printed? 

A I do. 

Q 425. What do you find? 

A “Printed in U. S. A., February, 1937.” 

MR. CLARK: The trade circular is offered in evi¬ 
dence as Smith Exhibit No. 31; and the letter addressed 
to Mr. Smith from Johnson-Williams as Smith Exhibit 
No. 32. 

(The documents were marked “Smith Exhibit No. 31,” 
and “Smith Exhibit No. 32,” respectively, and are for¬ 
warded as part of the record.) 

488 Q 426. Do you recall whether or not you saw 
Mr. Snoddy in the summer of 1938? 

MR. BURNS: Objected to as leading. 

A Yes, sir, I saw Mr. Snoddy in Wichita Falls, in 
1938. 

Q 427. How did you happen to be up there? 

A I took my wife up there for a visit. 

Q 428. Do you recall whether or not you had any 
conversation with him regarding these various instru¬ 
ments you were working on? 

A Yes. 
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Q 429. What transpired as a result of those conversa¬ 
tions, if anything? 

A Well, I told him of the gas detector I had built 
and used and the oil detector, and so, naturally, being 
with a supply company and constantly looking for new 
items, lie said it would be a good idea to talk to Davis, 
who was the head of the Mid-Continent Supply Company 
at Fort Worth. So I did, and Davis wanted Mr. Thorn- 
bury, who was vice president at Houston, to see the units. 
So I took the unit out to their office. 

Q 430. Where ? 

A On Navigation, not at the present address, but at 
an address right in the offset of Navigation Boulevard 
just across from the Portland Cement Company now. I 
took this instrument out and showed it to Mr. Thornbury, 
Mr. Hamilton, and Mr. West, who was manager of the 
division, and Mr. Hamilton was general sales manager, 
and Mr. Thornbury was vice president. They looked it 
over and I demonstrated it to them, and then Mr. Snoddy 
and I went to Fort Worth, December 22. 

Q 431. What year? 

A 193S, December 22 and 23. The reason I remember 
it definitely is the fact that Mr. Davis had numerous 
stacks of dollar bills which he was getting ready to give 
to the charity fund at Christmas. I showed the instru¬ 
ment to Mr. Davis and Mr. George P. Livermore, of the 
Livermore Drilling Company, West Texas, was 
4S9 present and I demonstrated the equipment to them, 
both the ultra violet light and the gas detector, and 
they were highly interested. Before leaving we made a 
verbal agreement which was drawn into a contract on 
December 30, 1938. 

Q 432. I show you Smith Exhibit No. 2 and ask you 
if your signature appears on there and if that is the 
agreement you have mentioned? 

A That is right. 



Q 433. What transpired following that agreement as 
to those instruments on which they took license? 

A Well, I w^ent to work for Mid-Continent Supply 
Company January 1, 1939, in charge of what was then 
called a new T department, which consisted of handling 
these instruments, the manufacture of them and the sales 
of them through a rental service. We immediately started 
obtaining materials and building four gas detectors and 
four fluoroscopes. 

Q 434. By fluoroscope you mean this violet ray de¬ 
tector you talked about? 

A That is right. We called them fluoroscopes. 

Q 435. When was the first one of those instruments 
placed in service, if you know? 

A The first instruments were put out with Quintana 
Petroleum Company down at Goliad. 

Q 436. Texas ? 

A That is right. The second instrument w T as put out 
with the Humble Oil and Refining Company at Friends¬ 
wood, near Houston. 

Q 437. I show you Smith Exhibit No. 3, signed date 
March 23, 1939, and ask you to what that relates? 

A It is a rental agreement on Well Gas Detector 
Serial Number 101-G. The lease agreement number was 
H-31-G. The date of the agreement was March 23, 1939, 
covering lease for rental of one gas detector that was 
sent out on March 8, 1939. 

Q 438. Did you have anything to do with the 
490 construction or installation or servicing of the 
instrument and, if so, what? 

A Yes, I did. In fact, I wired the complete instru¬ 
ment when it was made. Mr. Pielop made the instru¬ 
ment box and combustion chamber. I went out to the 
well and supervised the installation on the flow line and 
showed the Humble engineers how to run it. 

Q 439. How many gas detectors w’ere made and put 
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into service by Mid-Continent Supply Company beginning 
in 1939? 

A We made about twenty-two. We had engaged for 
rental about eighteen units. Some were damaged in use 
and in moving them around and we had to junk some of 
them. 

• • • • 

Excerpts from Ptfs. Ex. 2-B 
57 Motion To Amend, July 25, 1945. 

Comes now the senior party Smith, and proposes that 
the issue of this interference proceeding be amended as 
follows 

Proposed Count 4. 

In the art of drilling wells by the rotary method, 
where a stream of drilling mud is circulated into and 
out of the well bore, the method of continuously deter¬ 
mining the presence of gas in the returning mud as an 
indication of the penetration of a gas bearing formation 
which includes the steps of allowing the separation of 
gas from the stream of returning mud, and utilizing the 
separated gas to advise the operator of the presence of 
gas. 

Proposed Count 5. 

In the art of drilling wells by the rotary method, where 
a stream of drilling mud is circulated into and out of 
the well bore, the method of determining the presence 
of gas in the returning mud as an indication of the pene¬ 
tration of a gas bearing formation which includes the 
steps of causing the separation of gas from the stream 
of returning mud, and mixing the separated gas with air 
to provide a combustible mixture, and passing the mix¬ 
ture into a combustible type indicator. 

Proposed Count 6. 


In combination with the drilling mud return line of a 
rotary rig, a housing to receive the mud returns, a cham¬ 
ber in said housing so that gas separating from the mud 
will rise in said chamber, means to burn the gas, means 
to conduct the gas from said chamber to said first means, 
and means to indicate that gas is being burned. 

5S Proposed Count 7. 

The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid em¬ 
ployed in the drilling of an oil or gas well by the drill¬ 
ing of a stratum while the fluid column is maintained at 
a heat exceeding the head of the stratum, comprising, 
causing separation of and collecting gas portions from 
successive portions of the drilling fluid, as the drilling 
proceeds, in amounts sufficient for analysis and in ac¬ 
cordance with increase of gas occluded in successive por¬ 
tions of the fluid and determining increases of the gas 
occluded in the successive portions. 

Proposed Count S. 

The method of detecting gas which has become dilutedly 
occluded in the circulating mud-laden fluid employed in 
the drilling of an oil or gas well by the drilling of a 
stratum while the fluid column is maintained at a head 
exceeding the head of the stratum, comprising, causing 
separation of and collecting gas from the drilling fluid at 
the top of the well under atmospheric temperatures, as 
the drilling proceeds, in amounts sufficient for analysis, 
and making analyses for the collected gas. 

Proposed Count 9. 

The method for detecting gas which has become diluted¬ 
ly occluded in the circulating mud-laden fluid employed in 
rotary well drilling while the fluid column is maintained 
at a head exceeding the head of the stratum being drilled, 
which comprises, flowing a stream of the fluid through a 



collecting zone, therein collecting gas evolved from said 
fluid in passage through said zone, mixing with the 
evolved gas in said zone a volume of air controllably 
proportioned to the volume of the evolved gas, withdraw¬ 
ing the resulting mixture of gas and air from said zone, 
and making an analysis for the gas in said resulting 
mixture. 

59 Proposed Count 10. 

The method for continuously detecting gas which 
has become dilutedly occluded in the circulating mud-laden 
fluid employed in rotary well drilling while the fluid col¬ 
umn is maintained at a head exceeding the head of the 
stratum being drilled, which comprises, flowing a stream 
of the fluid leaving a well through a collecting zone, there¬ 
in continuously collecting gas evolved from said fluid in 
passage through said zone, continuously mixing with the 
evolved gas in said zone a volume of air controllably pro¬ 
portioned to the volume of the evolving gas, continuously 
withdrawing the resulting mixture of gas and air from 
said zone, and continuously determining the gas in said 
resulting mixture. 

The foregoing counts are proposed for purposes of ad¬ 
dition to the issue of the interference proceeding because 
they are believed to contain patentable subject matter. 

These claims read so clearly upon the drawing of the 
junior party Hayward as to his application Serial Number 
265,470 involved in the interference proceeding, that it is 
not deemed necessary to include a detailed explanation or 
application of these claims to Hayward, because Hay¬ 
ward’s invention is directed to the rotary method of 
drilling wells where the stream of drilling mud is circu¬ 
lated into and out of the well bore, and Hayward con¬ 
templates determining the presence of gas in the return¬ 
ing mud as an indication that there has been a penetra- 




251 A 


tion of a gas bearing formation. Hayward provides the 
funnel shaped chamber 10 and applies a reduced pressure 
thereon for the purpose of causing the separation of gas 
from the stream of returning mud. Hayward then mixes 
the gas with air for the purpose of providing a combus¬ 
tible mixture, and he then passes such mixture through 
the piping 15 into a combustible type meter shown at 
19. This separated gas is in fact utilized for the pur¬ 
pose of actuating the combustible meter so that 
60 it advises the operator of the presence of the gas. 

Haward, of course, has the housing, a chamber 
for separating the gas, a means to burn the gas, and 
means to bring the gas to the combustible meter, along 
with an indicator to show that the gas is being burned. 

These proposed counts of 4, 5 and 6 originated in the 
Smith application and are identical with Smith’s Claims 
2, 3 and 12. 

Claims 3 and 12 are claims which w’ere allowed bv the 

» 

Board of Appeals wiiile Claim 3 was a rejected claim, 
but w*as cancelled with a view’ of obtaining allowance 
of the Smith application. In view of the fact that the 
application w’as not allowed or passed to issue, Smith 
desires to reinsert such claim and argue the patentability 
thereof. An amendment is attached hereto reinserting 
this claim in the Smith application. 

Claim 2 is believed to be patentable for the reason that 
it is almost identical with claim 1 of Smith, w’hich is 
Count 3 of this interference proceeding. The difference 
between Count 3 of this interference proceeding, and 
proposed Count 4, resides in the fact that proposed 
Count 4 calls for the step of utilizing the separated gas 
to advise the operator of the presence of gas. This claim 
is therefore, in fact more specific than claim 1 w’hich has 
been allowed, and which merely calls for an indication 
to the operator that the gas is separating. As distin¬ 
guished from such broader recitation in Count 3 of the 
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interference, proposed Count 4 is limited to the recita¬ 
tion that the gas itself must be utilized in giving the indi¬ 
cation. Proposed Count 4 is therefore a more limited 
recitation than allowed Count 3, and it is thought that 
such claim should be allowed and incorporated in the 
interference as Count 4. 

Proposed Counts 7, 8, 9 and 10 are identical with al¬ 
lowed claims 24, 29, 30 and 31 of the Hayward applica¬ 
tion, Serial Number 265,470. 

61 In view of the fact that these claims are of the 
same general phrasing, terminology, and subject 
matter as Counts 1, and 2 of the interference proceeding, 
which are claims 23 and 27 of the Hayward application, it 
is not deemed necessary to apply a detailed explanation 
or application of these claims to the Smith disclosure. 
It is believed that it is obviously apparent that Smith 
is entitled to make these claims. It is therefore respect¬ 
fully asked that this motion be set for hearing. 

These claims are being added to the Smith application 
as his claims 32, 33, 34 and 35 respectively. 


This motion to amend is brought in good faith and not 
for purposes of delay. 


LESTER B. CLARK 
Counsel for Smith. 


62 Decision Of Primary Examiner, November 27, 
1945. 


This interference came before the Primary Examiner 
on October 30, 1945, for hearing of the motions of each 
of the parties: To wit: 

The party Hayward moves to dissolve as to all existing 
counts. 

The party Smith moves to add the following counts to 
the interference: 
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Proposed Count 4. 

In the art of drilling wells by the rotary method, 
where a stream of drilling mud is circulated into and 
out of the well bore, the method of continuously de¬ 
termining the presence of gas in the returning mud 
as an indication of the penetration of a gas bearing 
formation which includes the steps of allowing the 
separation of gas from the stream of returning mud, 
and utilizing the separated gas to advise the operator 
of the presence of gas. 

Proposed Count 5. 

In the art of drilling wells by the rotary method, 
where a stream of drilling mud is circulated into and 
out of the well bore, the method of determining the 
presence of gas in the returning mud as an indication 
of the penetration of a gas bearing formation which 
includes the steps of causing the separation of gas 
from the stream of returning mud, and mixing the 
separated gas with air to provide a combustible mix¬ 
ture, and passing the mixture into a combustible type 
indicator. 

Proposed Count 6. 

In combination with the drilling mud return line 
of a rotary rig, a housing to receive the mud returns, 
a chamber in said housing so that gas separating 
from the mud will rise in said chamber, means to 
bum the gas, means to conduct the gas from said 
chamber to said first means, and means to indicate 

that gas is being burned. 

63 Proposed Count 7. 

The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas well by the 
drilling of a stratum while the fluid column is main- 
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tained at a head exceeding the head of the stratum, 
comprising, causing separation of and collecting gas 
portions from successive portions of the drilling fluid, 
as the drilling proceeds, in amounts sufficient for 
analysis and in accordance with increase of gas oc¬ 
cluded in successive portions of the fluid and de¬ 
termining increases of the gas occluded in the suc¬ 
cessive portions. 

Proposed Count S. 

The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas well by the 
drilling of a stratum while the fluid column is main¬ 
tained at a head exceeding the head of the stratum, 
comprising, causing separation of and collecting gas 
from the drilling fluid at the top of the well under 
atmospheric temperatures, as the drilling proceeds, 
in amounts sufficient for analysis, and making an¬ 
alyses for the collected gas. 

Proposed Count 9. 

The method for detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid 
employed in rotary well drilling while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum being drilled, which comprises, flowing 
a stream of the fluid through a collecting zone, therein 
collecting gas evolved from said fluid in passage 
through said zone, mixing with the evolved gas in 
said zone a volume of air controllablv proportioned 
to the volume of the evolved gas, withdrawing the 
resulting mixture of gas and air from said zone, and 
making an analysis for the gas in said resulting mix¬ 
ture. 

Proposed Count 10. 

The method for continuously detecting gas which 
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has become dilutedly occluded in the circulating mud¬ 
laden fluid employed in rotary well drilling while the 
fluid column is maintained at a head exceeding the 
head of the stratum being drilled, which comprises, 
flowing a stream of the fluid leaving a well through a 
collecting zone, therein continuously collecting gas 
evolved from said fluid in passage through said zone, 
continuously mixing with the evolved gas in said zone 
a volume of air controllably proportioned to the 
volume of the evolving gas, continuously withdrawing 
the resulting mixture of gas and air from said zone, 
and continuously determining the gas in said result¬ 
ing mixture. 

Patentability of the existing counts was established by 
suit under R. S. 4915; counts 1 and 2 having been al¬ 
lowed in an action by Hayward, and count 3 in an action 
by Smith, both suits being decided by the same 
64 Judge. Both applications are directed to the log¬ 
ging of oil wells during the drilling operation as 
to penetration of gas bearing strata, by checking the 
return drill mud for variation in the gas content picked 
up by the drill mud by reason of the penetration of such 
strata. 

The Hayward Motions in Detail. 

(1) Hayward moves to dissolve: 

(A) As to counts 1 and 2 on the ground (1) and 
(2) that Smith does not disclose the invention of 
these counts. 

(B) As to count 3 on the grounds (1) that this 
count is unpatentable in view of a certain publication 
by John R. Suman; (2) that “it does not find sup¬ 
port in the disclosure of either party”; and (3) be¬ 
cause of “informality in declaring the interference” 
(to-wit: the count is “hopelessly ambiguous”). 
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The motions of Hayward entail a discussion of the dis¬ 
closures of each party, their points of similarity and di¬ 
vergence, and a consideration of the history of the counts: 

In Hayward is disclosed a casing 1, drill pipe 2 and 
he mud return pipe, all as “commonly employed in such 
trilling.” In Smith one finds a corresponding casing 6, 
drill pipe 4 and return pipe 17. Both parties provide a 
chamber in which gas picked up by the drill mud may 
be liberated. In Hayward this takes the form of the 
conical chamber 10; while Smith designates his chamber 
by numeral 30, and Smith has taken a step beyond Hay¬ 
ward in that he has provided a screen 28 to cause or 
assist in the liberation of the gas carried by the drill 
mud, whereas the Hayward specification implies that “a 
slight vacuum” (Page 7, line 3) imposed upon his cham¬ 
ber from pump 23 causes gas separation. This theory, 
however, is in hopeless conflict with the testimony of 
the Hayward expert witness. Souther, who stated un- 
equivocably, pages 50-52 of the testimony that the suc¬ 
tion does not cause separation of the gas from the mud. 

Like water running down hill, unless positively 
65 restricted, the separation of the gas is to a de¬ 
gree a natural, physical action, (see page 33, first 
par. of Hayward’s brief), and the examiner, therefore, 
is at a loss, in view of the Souther testimony and the 
Hayward brief, just referred to, as to just how and where 
Hayward causes gas separation (Count 1) or “applies 
a gas releasing force” (Count 2). The word “cause” 
connotes a positive act or step. 

At the hearing, Counsel for Hayward made a point 
that Hayward discloses a flap valve 5 to prevent the level 
of the mud falling below the bottom of his chamber 10. 
Smith states that the diameter of his pipe 26 is so chosen 
as to maintain a head of mud in his casing 25 to seal 
the upper part of the chamber from the atmosphere, and 
as an alternative that 


“a suitable valve may be placed in line 26 to control 
the rate of discharge”. 

The chamber, just discussed, of each party, is provided 
with an air inlet nozzle, Hayward at 11, Smith at 38. The 
Hayward nozzle is described (Page 5, line 24) as “an 
orifice tube of fixed area”; Smith described his inlet 
(Page 6. lines 17-19) 38, as follows: 

“In order that a combustible mixture of gas may 
pass through the indicator 36 a vent 38 has been 
provided.” 

Hayward follows up the foregoing description by the 
vague and misleading statement that 

“orifice tube 11 will be automatically adjusted in ac¬ 
cordance with the volume of gas evolved.” 

This statement can mean nothing more than that the 
amount of air admitted by orifice 11 will vary in relation 
to the evolved gas, for if gas be evolved in increasing 
amounts, it may ultimately meet the entire capacity of the 
pump, with correspondingly diminishing service. Of orifice 
11, which operation apparent would defeat the precise 
operation of the apparatus. However, all this is 
66 likewise inherent in the Smith arrangement. 

Xow Hayward discloses a second 
“dilution chamber 13, where an additional quantity 
of air—will be mixed”, 
but inasmuch as he goes on to say that 

“where a detector is used which does not require the 
extra dilution effected by orifice 13, this portion of 
the apparatus may be by-passed”, 

and the alternative arrangement just discussed is not de¬ 
scribed and forms no part of the counts now up for 
decision, Hayward’s chamber 13 need not be discussed 
further. 




258 A 


Both parties provide suction means to pull the gas-air 
mixture—Hayward a “vacuum pump 17”, Smith a “suc¬ 
tion pump 34.” 

We come now to the matter which is the crux of the 
motions: to wit: the nature of the analyzer interposed 
between the source of suction and the gas separation and 
air mixing chambers of both parties. The analyzer of 
each party is shown only schematically, and the descrip¬ 
tion is likewise sketchy. 

After having developed the fact that he is working on 
a “combustible mixture”, Smith goes on to explain the 
type of analyzer he contemplates using in the following 
language (Page 6, lines 11-16). The analyzer 

“may take any desired form but preferably includes 
a meter 37. Gas indicators of the combustion type 
are well known and generally include an electrical 
circuit containing a resistance which is effected by 
the heat of the combustion of a stream of gas, and 
indication of this combustion may be visible on meter 
37. 

Now, in view of the description just noted, and the pro¬ 
vision of the air inlet 38, it should be crystal clear to any 
person skilled in the art of gas analysis just what Smith 
had reference to; to wit, a combustion analyzer of the hot 
wire type, a randon example of which is depicted 
67 in the patent to Vayda 2,053,121 class 23-255. As 
Hayward pointed out to the Court, this type of 
gas analyzer is not only well known, but very old. Such 
patents as Vayda, involving a chemical action of burning 
the gas, are grouped under the heading of “Chemistry”. 
It was this type of device that the applicant Smith demon¬ 
strated to the examiner during the pendency of his ap¬ 
plication. 

When the applications were before the examiner, the 




examiner never regarded the particular analyzer as of 
patentable moment, because the analyzer was conven¬ 
tional, and also because, in the view of the examiner, it 
was in the realm of the mechanic to select a suitable type 
of analyzer, say of the Vayda type from class 23; the 
calorimetric type from class 73-190t, the thermal conduc¬ 
tivity type from class 73-23t; the mass spectrometry type 
of class 73-18, etc., etc. Some of these analyzers are 
sensitive to one part in one hundred billion. 

Now how did Hayward describe his “detector” 19? On 
page 6, first three lines, Hayward states: 

“outlet pipe 15 leads through a meter 16 into a gas 
detector 19, which is preferably of the electric hot 
filament type of well known design”. 

But on page 8 Hayward turns around and intimates that 
he may use another type of “detector” which 

“does not require the extra dilution”. 

It is a matter of guess-work to predict the nature of 
this second detector. As to the basic analyzer the exami¬ 
ner is satisfied that the disclosures of Smith and Hayward 
are identical. 

The examiner will digress here by way of emphasizing 
the nature of a combustion analyzer (C.A.), and also in 
anticipation of the relation of the patent to Chalk- 
68 ley to the motions, to point out that the Chalklev 
analyzer is not of the type referred to by Smith. 
The Chalklev apparatus ignites the mixture by an elec¬ 
tric spark, to explode as in an internal combustion en¬ 
gine, and the temperature rise is measured by the thermo¬ 
couple 25. It has no hot wire filament (“resistance— 
effected by the heat of combustion”, Smith page 6, lines 
12-13). There is no basis whatever in the Smith dis¬ 
closure to lead anyone skilled in the gas analysis art to 
the view that the Chalkley analyzer was the type set forth 



by Smith. Hayward makes quite a point, page 12, that 
Smith employs a combustible type indicator and a com¬ 
bustible mixture. Does not Hayward introduce air for 
the same purpose? It is again observed that the appli¬ 
cation of Hayward is silent as to details of his detector. 
But when one reverts to the Court record, he finds the 
Hayward expert witness, Souther, saying (page 48 of 
testimony) that Hayward uses a platinum filament and 

“if there is anv combustible material comes in con- 
tact 'with it, the phenomenon known as surface com¬ 
bustion with take place.” 

The party Hayward has added a flow meter 16, a 
pressure gauge 25, and a few valves for refinement of 
control. Inasmuch as none of these details are specifically 
involved in the claims, however, it is unnecessary to this 
decision that the examiner discuss them. 

Not only are the structural items of the two parties full 
equivalents, but the language of the specifications parallel 
one another to a striking degree. The party Smith has 
collated the essential statements on pages 2-5 of his brief, 
and these pages should be taken note of at this 
69 point in this decision. From all this it is apparent 
that the disclosures are not only quite similar,— 
as to the basic elements and steps of the counts, they are 
identical. 

In his specifications Hayward gave as the only example 
of gas dispersement in the mud, what he admits, page 
3 of his brief, is 3.9% by volume of the mud. He has 
since hedged on this to the point of saying, same page, 
that the gas content more commonly is in the order of 1 
—3%; and because the Chalklev apparatus was alleged 
defective on excessively lean or rich mixtures, Hayward 
jumps to the assertion that Smith teaches only 

“preventing blow outs” 
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and not ‘‘comparative analyses”. (More of this herein¬ 
after). It should be remembered that Hayward in his 
specifications, as filed, stated (page 9, lines 3-4). 

“the principle purpose of the invention, which is to 
provide a method for promptly warning the operator 
against incipient ‘blow out’.” 

Blow outs are not apt to occur with 1% mud gas dilution. 
It must also be kept in mind that Hayward’s criticisms 
of the Chalkley apparatus are largely beside the point, 
for Chalkley is no party* to the interference. 

Hayward, on page 6 of his brief, contends that Smith 
discloses no procedure for making “comparative analys¬ 
es”; specifically that is the correlation of the reading of 
his detector 19 with the position of the drill bit from time 
to time, but as loosely and broadly worded in the counts 
it means nothing more than watching the detector needle. 
If the needle moves the change is a “comparative an¬ 
alysis” against what it read before. All this is an ancient 
practice. In regard to the old Haekstaff patent 
70 1,720,325, the examiner has many times cited to 

these same contestants (page 2, column 2, lines 93- 
110 of said patent) the logging of the gas content reading 
against drill depth. That is the invention of neither of 
these contestants. It w*as inserted into the Hayward 
Patent 2,214,674 by amendment long after the filing of 
the application. It is the basic procedure of about all 
the patents in class 73-153. 

Let us turn now* to the limitations of counts 1 and 2 
which Hayward advances as shibboleth for Smith. Hay¬ 
ward first underscores that the gas under study is “di- 
lutedly occluded” in the mud, while the mud is “main¬ 
tained at a load exceeding the head of the stratum”, 
This is nothing more than the use of five dollar words to 
describe what goes on in normal drilling; and on page 8 
of his brief, line 5, Hayward “does not deny or contest” 



this. The gas picked up by the mud is trapped therein. 
Before Hayward, Chalkier said it was “occluded” gas. 
Whatever patentable magic there is in this language has 
already been covered by Ha ward patent 2,214,674, claim 
o. But to describe all this in sonorous technical words 
does not make a patentable invention. As oil man to oil 
man there is no hypnotic value in this language, for it 
breaks right back down to “routine drilling”. Smith spe- 
cificallv stated that his analvsis was to be for 

“even the most minute quantities of gas which are 

being carried by the drilling mud.” 

On page 16 Hayward hurls a challenge that Smith point 
out in his specification where he uses the allegedly magic 
words “dilutedly occluded” gas present “while the fluid 
column is maintained at a head exceeding the head of the 
stratum”. In view of the long universal use of language 
of similar connotation in the art, the examiner might 
return the challenge by asking Hayward to cite an in¬ 
stance where such condition did not obtain. 

71 And. even if either party had conceived prettier 
words and a more tenable scientific explanation of 
what goes on in the drill mud, the utterance is neither 
sacrosanct nor of patentable moment. (In re Ebert New¬ 
kirk et al. 420 0. G. 573). 

Upon the basis of the terminology just discussed, Hay¬ 
ward attempts to impose meanings in his claims, “critical 
circumstances”, which in the view of the examiner are not 
supported by the record. These “critical circumstances’’ 
were all present in and known to Chalklev and inherent 
in normal drilling. Hayward has never attempted to ante¬ 
date Chalkley, but has taken a subservient position rela¬ 
tive to this patent. From the personal letter of attorney 
Bruninga to the Court, dated June 23, 1944, which af¬ 
fected allowance of counts 1 and 2, it cannot be gleaned 
that any “critical conditions” were in the mind of the 


Court. The office will not inject or impose uncalled for 
and unnecessary meanings into the counts. The counts 
are loosely and broadly drawn and they will be broadly 
read. 

As the second part of his motion to dissolve as to Count 
1, Hayward cites some more varbiage about making an¬ 
alyses “in accordance with increase of gas occluded in 
successive portions of the fluid.” 

Throughout all the art it is recognized,—and it is a 
deduction requiring not special mental acumen,—that if 
the drill goes through poor gas strata, and then rich gas 
strata, that the gas content of the mud will likewise vary. 
If the gas varies, it will show up correspondingly on the 
detector of both contestants. Smith described and claimed 
(Claim 1) that he analyzes “continuously”. Therefore, 
Smith performs identically as does Hayward as to all 
recitations of counts 1 and 2. 

72 Referring to pages 19-20 of the Hayward brief, 
the examiner does not find the meter 16, etc., of 
Hayward recited in the counts. If these control devices 
are so vital as here contended, it would seem that they 
should be in the counts in line with the decision cited on 
page 13 of the Hayward brief. As long as such refine¬ 
ments are not in the counts, as stated above (Page 5), 
they require no discussion here. The examiner is satis¬ 
fied that Smith discloses and fully supports the invention 
of counts 1 and 2 and the motion of Hayward thereon is 
accordingly denied. 

We come now to the Hayward motion to dissolve as to 
count 3—the broadest of the counts. The first ground of 
attack by Hayward is that the count is anticipated by a 
publication by John R. Suman, according to which sample 
kegs are placed under the return mud discharge from 


time to time, and afterwards analyzed. The author ob¬ 
serves : 

“any indication of gas will be noted in the frothy 
nature of the mud as it comes from the well and 
circulates in the ditch.” 

This phase of the Hayward motion on Count 3 is denied 
for two reasons: 1. It presents nothing different from 
the grounds advanced by the examiner and rejected by 
the Court. It was stated by the examiner, pages 8-9 of 
his statements in the Smith case, that drill men know that 
bubbles in the pit would indicate the presence of gas, 
and this was supported by the Thompson text; that 
drillers always “keep an eye on the return drill mud”; 
etc. These statements of fact went unchallenged by 
Smith. Of the same import is the first paragraph of 
page 33 of the Hayward brief. 2. In line with the deci¬ 
sion of the Court the examiner is constrained to hold that 
the publication does not meet the count. In the first 
place the taking of samples in a bucket from time to 
time not not “continuously determining” the gas con¬ 
tent, as recited in the count. In the second place, 
73 the visual inspection g by Suman for frothiness 
of his mud samples is not “indicating to the opera¬ 
tor that gas is separating” as called for by the count. 
The mud may be puffed with gas, without separation of 
the gas. See testimony of Souther, pages 51-52, re Hay¬ 
ward Civil action. 

Hayward next precipitates a logomachy regarding the 
Smith wording that the Smith apparatus senses the 
“presence or absence” of gas. This ■wording has passed 
the examiner, the Board, and the Court without objection. 
It involves to a certain extent a figure of speech common 
in Elizabethan literature (e.g. “whether Brutus so un¬ 
kindly knocked or no”—Shapespeare’s “Julius Caesar”), 
and finds its counterpart in every-day expressions; (such 


as: Is the door open or closed? Did you go or stay? 
etc.). While in one view the expression is redundant, it is 
the opinion of the examiner that the language but em¬ 
phasizes the fact that the analysis extends the gamut 
of gas content, from the maximum on down to the “most 
minute quantities” (page 1, line 24 of Smith), or to zero 
(absence of gas). The examiner will not agree that the 
claim is ambiguous, nor that a proper determination of 
priority thereon is precluded. 

The examiner likewise is unable to find any support 
for the Hayward contention that count 3 
“does not find support in either party”. 

The Hayward motion to dissolve as to count 3 accord¬ 
ingly is denied. 

74 Smith Motion To Amend. 

(1) Of the seven additional counts proposed by Smith, 
three (proposed counts 4, 5, and 6) are from the Smith 
application and four (proposed counts 7-10) are claims 
24, 29, 30 and 31 taken from the Hayward application. 
All the proposed claims taken from the Hayward appli- 
ca[n]tion were found allowable by the Court. Proposed 
counts 5 and 6 were allowed to Smith by the Board of 
Appeals. Proposed count 4 appeared in the Smith appli¬ 
cation as claim 2 thereof. In the suit under R.S. 4915 
the solicitor urged in his brief that there was “no differ¬ 
ence between” claims 1 and 2 of the Smith application 
(claim 1 constituting the third count of this interference), 
and the Court refused said claim 2 on the ground that 
“claim two (2)—is embraced in claim one (1)”. 

Only such claims should be included in an interference 


[Words and figures enclosed between brackets erased in 
copy]. 
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as are necessary to define the common conflicting inven¬ 
tion. The standard of differentiation between claims in 
an application (the situation in the Pelton decision cited 
by Smith) does not obtain as to intereference counts, for 
the possibility of a split award must be envisaged, which 
based upon attenuated counts may nullify the entire in¬ 
terference proceeding. Without regard to its patenta¬ 
bility per se, the proposal to add Smith’s count 4 is denied 
for the reasons just stated and in view of the facts recited, 
in the preceding paragraph. 

The proposal to add count 5 is denied on the ground 
that it is unnecessary in view of count 2. One of the 
purposes of mixing air with the collected gas, count 2, is 
to secure a mixture suitable for combustion analysis. The 
only essential distinction between proposed count 5 and 
count 2 is the recitation of the combustion analysis im¬ 
plied by count 2. The other differences between 
75 counts 2 and 5 are purely of sonorous verbiage; 

proposed count 5 will be held subject to the party 
winning priority on count 2. 

The examiner does not share, however, the view pres¬ 
ented by Hayworth regarding this count. The points 
urged by Hayward, pages 34-35 are beside the issue, be¬ 
cause the chamber is no limitation of count 5. The affi¬ 
davit under rule 75 filed by Smith is sufficient for the 
intended purpose. Moreover, the sufficiency of such af¬ 
fidavit is not an inter partes question. The examiner 
may review the matter of the affidavit ex parte after 
termination of this interference in the light of the testi¬ 
mony developed. 

Count 6, proposed by Smith, wrould be admissible except 
for the fact that it is unpatentable to the party Hayward 
in view of the patent to Chalklev. Chalkley shows a drill¬ 
ing rig 1—3, housing S, chamber 20, means 7 to conduct 
the gas, means 26 and 22 to burn the gas, and indicator 
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25. It is to be observed that the Chalkley patent was 
eliminated as to Smith by affidavit under rule 75; whereas 
Hayward has elected to distinguish from Chalkley rather 
than ante-date the patent (“These claims of Hayward 
■were allowed over the Chalkley patent”, Hayward brief, 
page 8). It is noted that in his trial brief, page 8, Hay¬ 
ward hinted that he had a record date antedating Chalk- 

lev. There Havward went so far as to infer that the 
• » 

original application of patent 2,214,674 made 

“mention of a hot wire gas detector (page 3, I.C. 

46-50)” 

This statement was inserted by amendment dated October 
20, 1939, a date long subsequent to the filing of the Chalk¬ 
ley application. The examiner finds nothing in the said 
Hayward patent, as filed, which ante dates Chalkley as 
to the present proposed count. The proposed count is 
broad and presents utility wdthin the operative range— 
5%—12% gas content established by the court for the 
Chalkley patent. Therefore, it is regarded as patentable 
to Smith but unpatentable to Hayward. 

76 The remarks above as to proposed count 5 re¬ 
garding the affidavit under rule 75 is repeated for 
proposed count 6. 

The motion to add proposed count 6 is, therefore, de¬ 
nied. 

Turning to the proposal by Smith regarding the addi¬ 
tion of proposed counts 7—10 (claims 24, 29, 30 and 31 
of Hayward), Hayward urges, pages 25 and 26 that 
Smith did not use the same wording in his specifications 
and claims (“dilutedlv occluded”: “occluded in successive 
portions”: “controllably proportioned” etc.). This is a 
patent interference and not a copyright conflict for the 
right to pretty words. The examiner has discussed this 
phase of the motions fully above, as to the Hayward mo¬ 
tion to dissolve, and that position is repeated here. 
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The examiner has considered the art urged by Hay¬ 
ward on pages 27—29 of his brief, and again he must 
repeat, what he said above that the argument is beside 
the point. Chalkley, the only one who discloses an ex¬ 
plosion type indicator, is not a party to this interference. 
These remarks are in point in distinguishing the prin¬ 
ciples of the conflicting parties from the function of 
Chalkley, but they are no point as between Smith and 
Hayward, for both disclose identical analyzers. 

On page 29 Hayward urges that Smith discloses no 
“controllable proportioning of the volume of air to the 
volume of the evolved gas”. This concept appears in 
Hayward claims 30 and 31. When presented, paper #13, 
Hayward stated in his remarks 

“the admission and control of the air with reference 
to the gas—will be seen from the claim itselP. 

In discussing the disclosure of the parties above, and 
even before reaching this phase of the argument, the 
examiner had quoted from the Hayward specification that 
77 “orifice 11 will be automatically adjusted in ac¬ 
cordance with the volume of gas evolved”. 
Now, if the simple orifice 11 of Hayward “automatically” 
proportions the air to gas, then the identical orifice 38 of 
Smith, disclosed in a like environment will do the same 
thing. By the same token this limitation responds to 
the Smith disclosure. 

The examiner is satisfied that the party Smith may 
properly make each of proposed counts 7—10. There 
remains only to consider whether the addition of such 
claims is expedient to a full determination of priority. 

The motion to add proposed count 7 is denied as the 
proposed count presents insufficient differentiation from 
present count 1 to sustain a split award of priority. 
Proposed count 7 recites that gas is collected from 
“successive portions” of the mud. When one is “col- 



lecting—as the drilling proceeds”, count 1, he inherently 
collects from “successive portions” of the mud. 

Proposed count 8 is somewhat broader than count 1 or 
2, and somewhat more specific than count 3. As the dis¬ 
tinctions over the other present counts are material and 
it is possible that the parties may be able to establish 
dates as to proposed count 8 not effective for counts 1, 2 
or 3, the addition of this count is warranted. The mo¬ 
tion is granted as to proposed count 8. 

Proposed counts 9 and 10 do not differentiate sufficient¬ 
ly inter se or from present count 2 to warrant inclusion in 
the interference. The “controllable” proportioning of 
these counts is interpreted as meaning nothing more than 
the “mixing” recited in count 2. These proposed counts 
will be held subject to the award on count 2. 

78 Summary 

1. The motions of the party Hayward are denied. 

2. The motions of the party Smith are denied as to 
proposed counts 4, 5, 6, 7, 9 and 10 and granted as to 
proposed count 8. 

The interference will be reformed in due course to in¬ 
clude proposed count 8 of the Smith motion. 

No appeal. 

A. D. McFAYDEN 
Examiner. 

79 Decision Of Board of Patent Interferences, Oc¬ 

tober 2, 1947. 

The invention here in issue relates to a method of de¬ 
tecting gas in the mud-laden fluid used in drilling an oil 
or gas well. 

80 The junior party Hayward, with whom counts 1, 
2 and 4 originated, shows in bis application draw- 
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ing the surface casing 1 which extends into the well, and 
the hollow drill pipe 2 used in the rotary method of 
drilling. Mud-laden fluid 3 is pumped through the drill 
pipe and out through openings in the bit, to pick up cut¬ 
tings, together with any naturally contained gas or other 
fluids, and to carry them towards the surface as it re¬ 
turns in the annular space outside the drill pipe. At the 
surface, the returning fluid is conveyed through a dis¬ 
charge pipe 4 to the usual settling pits, and thence back 
to the circulating pump. A gate 5 in discharge pipe 4 
insures that the portion 9 of the conduit between the 
casing and the gate is maintained substantially full of 
the mud-laden fluid. Above this portion 9 is a gas col¬ 
lecting chamber 10 having an air inlet 11 and an outlet 
pipe 12 connecting the chamber 10 to a dilution chamber 
13 where additional air enters at 14. Pipe 15 leads 
through meter 16 into a gas detector 19 of the electric 
hot filament type, designed to indicate the percentage of 
gas in the mixture of air and gas passing through it. A 
vacuum pump 17 draws the gaseous fluids from chamber 
10 through the intermediate connections into and through 
the detector. The apparatus continuously indicates the 
presence or absence of gas in the returning mud-laden 
fluid, and permits making comparative analysis of the 
gas in successive portions thereof. 

The senior party Smith shows in his application draw¬ 
ing a generally similar arrangement, the returning 
SI mud-laden fluid being discharged into a housing 25. 

Gas will rise and be trapped in the upper portion 
30 of the housing. A vacuum pump 34 draws the gas, with 
air admitted at 38, through an electrical gas indicator 36. 

In his amendment filed March 15, 1940 (paper 5 in his 
application file) Hayward explains that in the normal 
operation of the rotary method, the specific gravity of 
the mud is so controlled that the pressure of the column 
of mud fluid in the well is substantially in excess of any 


pressures which may be encountered in the traversed sub¬ 
terranean strata, and he added a statement to this effect 
in line 24 of page 4 of his specification (see pages 3 and 
8 of the amendment). 

The four counts composing the issue read as follows: 

Count 1. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, causing separation of and 
collecting gas from the drilling fluid at the top of 
the well, as the drilling proceeds, in amounts sufficient 
for analysis and in accordance with increase of gas 
occluded in successive portions of the fluid and mak¬ 
ing comparative analyses of the collected gas in 
order to determine such increase. 

Count 2. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, applying a gas-releasing 
force to the drilling fluid at the top of the well, as 
the drilling proceeds, in order to cause gas to evolve 
therefrom in accordance with increase of gas occluded 
in successive portions of the fluid, collecting the gas 
as evolved from successive portions of the fluid and 
mixing air therewith, and determining the increase 
of the gas evolved from successive portions. 

82 Count 3. In the art of drilling wells by the 
rotary method, where a stream of drilling mud 
is circulated into and out of the well bore, the method 
of continuously determining the presence or absence 
of gas in the returning mud as an indication of the 



penetration of a gas bearing formation which includes 
the steps of, allowing the separation of gas from the 
stream of returning mud, and indicating to the opera¬ 
tor that gas is separating. 

Count 4. The method of detecting gas which has 
become dilutedly occluded in the circulating mud-laden 
fluid employed in the drilling of an oil or gas well 
by the drilling of a stratum while the fluid column is 
maintained at a head exceeding the head of the 
stratum, comprising, causing separation of and col¬ 
lecting gas from the drilling fluid at the top of the 
well under atmospheric temperatures, as the drilling 
proceeds, in amounts sufficient for analysis, and mak¬ 
ing analyses for the collected gas. 

The interference was declared on the first three of the 
above counts. During the motion period Hayward moved 
to dissolve, and Smith moved to add counts. In his de¬ 
cision dated November 27, 1945 (paper 26 herein) the 
Primary Examiner denied the motion to dissolve and 
granted the motion to add counts only as to proposed 
count 8, which became count 4, quoted above. 

Both parties have taken testimony, have filed briefs, 
and were represented at final hearing. 

In the second footnote on page 6 of his brief (paper 
67) Hayward points out that he challenged Smith’s right 
to make counts 1 and 2 by motion but states that the 
matter “is not herein further specifically briefed.” In 
Section V of the brief entitled “The Contentions of the 
Junior Party Hayward” (pages 6 and 7) there is no 
reference to the right of Smith to make any of the 
83 counts. We see no reason to disturb the rulings 
of the Primary Examiner as to Smith’s right to 
make the counts, and accord Smith a constructive reduc¬ 
tion to practice as to each of the counts on September 16, 
1938, his filing date. 


Hayward, who has the burden of proving priority by 
a preponderance of the evidence, filed his application on 
April 1, 1939. Asserting that he is entitled to an earlier 
constructive reduction to practice, he has offered in evi¬ 
dence as his Exhibits 1 to 3, certified copies of certain 
earlier applications of his as originally filed. All three 
of these applications were pending when the Hayward ap¬ 
plication in interference was filed. As appears from the 
certifications in these exhibits, the Exhibit 1 application 
bearing Serial No. 17S,099 was filed December 4, 1937 and 
has become abandoned; the Exhibit 2 application bearing 
Serial No. 1S7,619 was filed January 29, 1938 and has 
become Patent No. 2,214,674 granted September 10, 1940; 
and the Exhibit 3 application bearing Serial No. 191,S95 
was filed February 23, 193S and has become Patent No. 
2,280,075 granted April 21, 1942. The Exhibit 2 applica¬ 
tion, at the bottom of page 7 of its specification refers to 
“mud samplers” of the type disclosed in the Exhibit 1 
application, while the Exhibit 3 application about the 
middle of page 5 of its specification, states that it is a 
continuation-in-part of the Exhibit 2 application. The 
application of Hayward involved in this interference re¬ 
fers, in the last two paragraphs of page 9 of its specifica¬ 
tion, to the “logging method” and “comparison method” 
disclosed in the Exhibit 2 application. 

84 The application drawings of Exhibits 1 and 2 
show in Figure 1 the path of circulation of the 
mud and the location of the samplers, one of which is 
shown in detail in the remaining figures of the Exhibit 1 
application. The other figures of the Exhibit 2 applica¬ 
tion show how data may be kept in well logs. The Exhibit 
3 application drawing shows various arrangements for 
testing the mud. 

Hayward contends that the use of the device shown in 
Figure 1 of the Exhibit 3 application to test samples of 
mud collected in the manner indicated in the earlier ap- 
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plications of Exhibits 1 and 2 satisfies the definition of 
the invention in counts 1, 3 and 4. To use the device, 
mud from a sample is poured into the bottle 1 until it 
reaches the ring mark 2. The bottle is then filled to 
the neck with distilled water to displace air or gas from 
the space above the mud, and the upper assembly includ¬ 
ing the stopper 4 is inserted in the bottle. If necessary, 
additional water is dropped into the measuring tube 5 to 
bring the liquid level to the zero mark on the tube. Pipe 
7 is then connected to the top of the tube and suction is 
applied until a definite subatmospheric pressure is at¬ 
tained. If gas is present in the mud sample, the level of 
liquid will rise in tube 5, the small bubbles of gas in the 
mud expanding in accordance with Boyle’s law, which 
permits the calculation of the original volume of gas in 
the mud at atmospheric pressure, and consequently the 
percentage by volume of gas in the sample of mud. 
85 It will be noted that the gas measured by this 
method is the gas retained in the mud in the form 
of bubbles (see the Hayward printed record, page 192 Q. 
37). As previously stated, any gas escaping from the mud 
surface at ring mark 2 is displaced by distilled water. 
Any gas escaping from the surface of the liquid in tube 
5 apparently will be drawn off by the suction applied. In 
the disclosures of the applications in interference, on 
the other hand, it is the gas escaping from the surface 
of the mud that is tested. 

Counts 1 and 4 recite the step of “causing separation 
of and collecting gas from the drilling fluid at the top 
of the well.” Pertinent definitions from Webster’s New 
International Dictionary (1944) read as follows: 

separation—1. Act of separating, or state of being 
separated or separate: a putting or keeping apart: 
as, separation of church and state. 

separate—1. To disunite, disconnect, or sever; to set 
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asunder; as, to separate friends. 7. to isolate from 
a combination or mixture; as to separate gold from 
an alloy; often with out. 

divide—Syn.—Separate implies a putting or keeping 
apart, as—to separate the -wheat from the chaff— 
from—2. Indicating that to which anything stands in 
the relation of separateness or of distinction or dif¬ 
ference; as, away from home; apart from the con¬ 
text;—sometimes with the word denoting separation 
implied; as, to be (away) from home. 

collect—1. To gather into one body or place; to as¬ 
semble. 

Thus the phrase previously quoted from counts 1 and 4 
aptly describes what occurs in the disclosures of the in¬ 
terfering applications. 

86 Referring to the use of the Figure I embodi¬ 
ment of Exhibit 3, the brief for Hayward states 
(page 13): 

Pursuant to this embodiment of the Hayward in¬ 
vention, a continuous sampling of the circulating mud 
at the surface of the well is effected by the sampler 
wheel. Successive samples separated from the stream 
and carrying such gas as may be occluded therein 
are subjected to measurement in the bottle, as dis¬ 
closed in Figure 1 of the Hayward Exhibit 3 appli¬ 
cation. 

If there is gas present in the mud, each successive 
sample collected at the sampler wheel contains such 
gas. The sample, including the gas, is collected and 
the gas is in amount sufficient for analysis, i.e., quan¬ 
titative measurement. The sample, including this 
gas, is separated from the stream of circulating mud 
by the sampler wheel. 
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The counts, however, do not recite the separation of 
samples (of mud including gas) from the stream of cir¬ 
culating mud. Counts 1 and 4 call for the “separation of 
—gas from the drilling fluid.” The gas included in the 
samples is not put or kept apart from the mud of the 
samples; nor is it isolated from that mud. Moreover, 
these two counts require not the collection of samples 
containing mud but “collecting gas from the drilling 
fluid.” In the samples the gas is not gathered into one 
body or place but remains dispersed through the mud in 
small bubbles. It is not “collected gas” as stated later 
in these counts. The use of the Figure 1 embodiment of 
Exhibit 3. accordingly, is held not to satisfy the limita- 
tions of counts 1 and 4. 

Count 3 calls for allowing the separation of gas (not 
samples of mud containing gas) from the stream of re¬ 
turning mud. Aside from what we have said about 
87 separation, the taking of samples of mud containing 
gas. we believe, can not be properly described as 
“allowing” tlio separation, which implies permitting the ac¬ 
tion to take place. Moreover, count 3 is for a method of 
“continuously determining the presence or absence of gas 
in the returning mud.” Hayward’s brief (page 18) urges 
that the sampler wheel operates continuously and the sam¬ 
ples are tested in regular sequence. Actually, a spoonful 
of mud is dipped up on each revolution of the wheel, so 
that in both series of these repeated operations there are 
intervals between the individual operations. The brief al¬ 
so refers to the definitions of “continuous performance” 
and “continuous voyage” as indicating that such a method 
may properly be termed continuous. However, the defini¬ 
tion of the term continuous in Webster’s New Interna¬ 
tional Dictionary, Second Edition, is as follows: 

1. Having continuity of parts; without break, ces¬ 
sation, or interruption: without intervening space or 
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time; uninterrupted; unbroken; continued; as, a con¬ 
tinuous road or murmur. 

The use of the term in the examples given in Hayward’s 
brief (page IS) appears to be a departure from its 
original true meaning as is evident from the words “re¬ 
garded as” in the definition of “continuous voyage.” At 
most, they would indicate that the term is ambiguous, 
meaning either “uninterrupted” as in its definition, or ex¬ 
tending onward in space or time, “though interrupted” as 
in Hayward’s examples; and if the term is ambigu- 
SS ous, resort should be had to the application of 
Smith, where this count originated, to determine its 
meaning (Blanton v. Kleinschmidt (No. 5003) 577 O.G. 
S75, 1945 C.D. 259, 149 F (2) 161, 32 C.C.P.A. 975). In 
that application, a continuous indication, without interrup¬ 
tion. is given by the pointer and dial shown at 37. Ac¬ 
cordingly, we believe that count 3 is not satisfied by the 
use of the Figure 1 embodiment of Exhibit 3. 

It may be noted that Hayward Patent No. 2,214,674, 
which was granted upon the Exhibit 2 application, was 
used by the Primary Examiner in a final rejection on the 
ground of double patenting in the Hayward application 
here in interference. The Board of Appeals did not agree 
with the Primary Examiner on this ground, but affirmed 
him as to the rejection of the claims on a Chalkley patent. 
Hayward then brought a civil action under Section 4915 
of the Revised Statutes. In that proceeding it was stated 
by Hayward’s former counsel: 

“—What Mr. Hayward did in that patent was to test 
the fluid for gas, and quantitatively at that, by putting 
some of the mud in a device like a bottle provided with 
a long neck, a long tube on top, and put a vacuum on 
that bottle. Now, when he put that vacuum on that 
bottle, that mud expanded, due to the fact that the 
gas which was absorbed by the clay particles was set 
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free and expanded; and in that way he could tell 
whether he had gas, and also detect increases in gas. 
So that what Mr. Ha ward had invented was un¬ 
doubtedly the broad idea, because this antedates the 
Chalkley patent. But the Hayward patent itself does 
not specifically claim what is claimed here, namely: 
‘causing separation of and collecting gas from the 
drilling fluid at the top of the well, as the drilling 
proceeds, in amounts sufficient for analysis* V 
He did not separate and collect the gas from the drill¬ 
ing fluid. That is not in the Hayward patent. I am 
just referring to this patent, in that brief way, to 
show that Mr. Hayward was really the origina- 
89 tor of the broad idea. But in that patent he 
does not disclose the specific thing which we 
have in these claims. These claims are to an improve¬ 
ment in what he had in it —" (Smith Exhibit 52, page 
17, with emphasis added). 

Such a prior statement was commented upon in Benedict 
v. Menninger 434 O.G. 525, 1933 C.D. 481, 64 F (2) 1001, 
20 C.C.P.A. 1138. 

Hayward also contends that his Exhibit 3 application 
entitles him to an early constructive reduction to practice 
because of its disclosure concerning Figure 3. In that ar¬ 
rangement returning mud is conveyed from the top of 
the well through pipe 23 and pump 24 to the riser 25 and 
downcomer 26 into a liquid-seal trap 27. Resistance meas¬ 
uring tubes 29 and 30 are inserted in the riser 25 near its 
upper and lower ends. Scherbatskoy, who was in charge 
of the research department of Engineering Laboratories, 
describes the principle of the device as follows in his testi¬ 
mony for Hayward (page 190 Q.29): 

The main phenomena is the expansion of the small 
gas bubbles separated from the mud, due to a varia¬ 
tion in pressure. This expansion would be according 


to Boyle’s Law. The vertical pipe 25 has for a pur¬ 
pose the subjection of the mud to different external 
pressures- In the lower section the pressure is big¬ 
ger than in the upper section; and consequently the 
gas bubbles are smaller in the lower section than in 
the upper section. 

The magnitude of the gas bubbles is detected by 
electrical resistivity measurements. Since the gas is 
essentially a non-conductor and the mud in which the 
gas bubbles are present is essentially a conductor, the 
conductivity of the mixture of mud and gas bubbles 
would be an indication of the size of the gas bubbles. 
(Emphasis added) 

90 The specification states (page 13): 

“—When the flow of mud fluid is well established, 
current of suitable density is applied to the measuring 
tubes and the potential drops in each resistance tube 
read from its respective voltmeter. The pressure in 
each tube is read from the corresponding ga’ge. By 
substituting these measured values of pressure and 
voltage in the above, or an equivalent formula, (see 
page 11 of the specification), the percentage by vol¬ 
ume, of gas in the mud fluid can be quickly calculated. 
(Parenthesis added) 

There is no taking of samples in this form, and hence the 
application of the terms “separated” and “collected,” 
urged with respect to Figure 1 method on page 13 of Hay¬ 
ward’s brief, is inapplicable here. The proposed use of 
these terms with reference to the Figure 3 method appears 
in the further direct examination of Scherbatskoy as fol¬ 
lows (page 191): 

Q 30. What was the source of the gas that is ex¬ 
panded in the apparatus of Figure 3 of Hayward Ex¬ 
hibit 3? 
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A The gas came from the formation being tra¬ 
versed by the drilling operation and was separated 
from the mud in the vertical, annular space within 
the well. 

Q 31. When you say, separated from the mud, 
what do you have reference to? 

A I mean that below a certain depth in the well, 
the hydrostatic pressure was so great that all of the 
gas was in solution in the liquid mud, and as the mud . 
moved up in the annular space of the oil well the hy¬ 
drostatic pressure became smaller and smaller until 
at a certain depth in the well as gas was allowed to 
separate from the mud and come out of solution and 
appear in the form of little bubbles. 

Q 32. Are those bubbles separated out of solution 
in the mud collected in the vertical standpipe 25, of 
the apparatus Exhibit 3? 

A Yes. 

(Emphasis added) 

91 Counts 1 and 4 recite causing separation of gas 

from the drilling fluid “at the top of the ■well”; but 
in cross-examination Scherbatskoy added that the suction 
of the pump caused “additional separation” at this point 
(page 196 XQ 59). 

After such “separation” however, as in the prior in¬ 
stance, there is still a “mixture of mud and gas bubbles” < 
(Q. 29, quoted above: see also page 196 XQs. 60 to 66). 
Counts 1 and 4 call for “separation of—gas from the 
drilling fluid” but there is no “putting or keeping” the 
gas “apart” from the drilling fluid; nor does this process 
“isolate” it “from a combination or mixture.” The mere 
appearance of little bubbles which are retained in the 
drilling fluid is not deemed to satisfy this limitation. 
Moreover, the passage of “the mixture of mud and gas 
bubbles” through the riser is not deemed to satisfy the 
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limitation ‘‘collecting gas from the drilling fluid.” The 
process does not “gather’’ the gas from the drilling fluid 
“into one body or place.” The dispersed bubbles are not 
“collected gas” as is recited later in these counts. Ac¬ 
cordingly, the use of Figure 3 apparatus is held not to 
embody the invention defined in Counts 1 and 4. 

Count 3 recites “the separation of gas from the stream 
of returning mud.” In the process under consideration the 
bubbles of gas are kept in the stream of returning mud 
as the latter flows through the riser and down- 
92 comer. There is no “putting or keeping apart” of 
the gas from the stream; nor is it isolated from the 
combination or mixture forming the stream. We hold, ac¬ 
cordingly, that the limitations of Count 3 are not satisfied 
by this process. 

Count 2 contains the words “cause gas to evolve there¬ 
from” i.e. “the drilling fluid.” It later refers to “the gas 
as evolved.” Webster’s New International Dictionary de¬ 
fines evolve as follows: 

evolve—Transitive 1. To exhibit or produce by evolu¬ 
tion; to unfold or unroll; to disentangle; derive; de¬ 
duce. 

2. To give out; to disengage; emit; as to evolve gases. 
Intransitive: To become open, disclosed, or developed; 
to pass through a process of evolution. 

evolution—3. A process of rolling out or disengaging, 
so as to expose or free; also the product of such a 
process; as, the evolution of gas from limestone when 
treated with acid. 

While perhaps it it not so strong a word as separate, the 
Figure 3 process does not “disentangle” the gas from the 
drilling fluid (cf. Smith Exhibit 53, middle of page 18) 
but retains it in the fluid “in the form of little bubbles”; 
there is no “disengaging” from the drilling fluid to “free” 
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the gas. This count further requires “collecting the gas 
as evolved” which, for reasons previously stated, we be¬ 
lieve is not satisfied by the process under consideration. 

Count 2 also recites the step of “mixing air therewith”, 
i.e. the collected. gas. During the cross-examination of 
Scherbatskov, it was brought out that if there 
93 was any air in the mud coming through pipe 23 it 
would act the same as the petroleum gases (page 
197 XQs. 67, 6S). This was done to establish that the 
early process did not distinguish gas from air. However, 
air has not been shown to be present in the mud in the 
normal operation of the process and we are not impressed 
by this attack. We likewise believe that such an unin¬ 
tended and abnormal operation of the process can not 
properly be relied upon to satisfy the limitation quoted at 
the beginning of this paragraph. Such a step is not in¬ 
herent in the intended use of the process, and the possi¬ 
bility that it might occur is not enough (Minton et al v. 
Thomas 410 O.G. 275, 1931 C.D. 374^ 48 F (2 ) 425, 18 
C.C.P.A. 1153). 

Accordingly, as to each of the counts, w^e hold that 
Hayward has failed to establish a constructive reduction 
to practice prior to the filing of his application involved 
in the declaration of this interference. 

Hayward has presented testimony to establish concep¬ 
tion of these methods which rely upon the expansion, 
under reduced pressure, of drilling mud containing gas 
bubbles, and to establish actual reduction to practice of 
the sampler wheel type. For reasons similar to those 
stated above, however, we hold that these methods do not 
satisfy the limitations of any of the counts, and dein it 
unnecessary to review this evidence herein. 

Concerning the hot wire detector method, Hayward, wdio 
was vice-president of the Barnsdall Research Corpora- 
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tion, states that in May, 193S, he discussed with 

94 Richards, a representative of the Mine Safety Ap¬ 
pliance Company, the use of a certain make of hot 

wire detector (page 17). The first few days in June, he 
continues, he made a sketch with a short description (Ex¬ 
hibit 5) in his notebook for ideas, and had it witnessed by 
Manlev. A further conference was had with Richards for 
whom he made a sketch (in Exhibit 7) and from whom he 
' obtained a combustible gas indicator (pages 23, 24). The 

•j stipulated evidence of Richards and Manley, corroborat¬ 

ing these matters, appears on pages 223 to 225 of Hay¬ 
ward’s printed record. Tn his brief, Smith accords Hay¬ 
ward conception on June 22, 1938 (paper 71, page 35, 
line 6 from bottom). In view of this and the weight ac¬ 
corded stipulated testimony (cf. Shiner v. Edison 147 O.G. 
517, 1909 C.D. 174. Draeger et al. v. Bradley 590 O.G. 355, 
1940 C.D. 408. 150 F (2) 04. 33 C.C.P.A.1130) we hold 
that the evidence for Hayward establishes his conception 
of the invention defined in each of the counts at least as 
early as June 22, 1938. 

For reduction to practice, Hayward relies upon the use 

of the hot wire device at the Barrow No. 1 well and the 

Keeran No. 1 well, as set forth in his testimony and as 

corroborated bv the testimonv of Boccella, who is now 
« » 

with the Baroid Well Logging firm and Johnson, who is 
now chief petroleum engineer for the Chicago Corpora¬ 
tion. Johnson was formerly employed by the Barnsdall 
Oil Company and, referring to his time sheets (Ex- 

95 hibit 18) gives the dates of his presence and ac¬ 
tivities at these wells in the summer of 1938 (pages 

230, 231 Qs. 34 to 39; page 238 Q. 80). Boccella testifies 
similarly as to his own time sheets (page 142 Qs. 17 to 
21; pages 143, 144 Qs. 28 to 35; Exhibit 26) stating that 
a hot wire detector was being used on the Barrow No. 1 
well -when he was employed to work for the Barnsdall Oil 
Company by Hayward (page 140 Qs. 2 to 7) on June 26, 
1938 (page 141 Qs. 14, 15; Exhibit 25). Boccella and 
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Johnson describes the arrangement orally; identify Ex¬ 
hibit 11 as photographs of it taken by Boceella, and ap¬ 
ply or explain reference characters on the exhibit (pages 
144, 145 Qs. 37 to 51; pages 152 to 154; page’ 226 to 229). 
Exhibit 47 is a flow sheet made by Boceella while testify¬ 
ing (page 146, 147 Qs. 55 to 5S; pages 148 to 155 Qs. 68 
et seq.). On the Barrow well a recorder was also used 
(page 146 Qs. 52 to 54: page 155 Q. 125; page 230 Qs. 27 
to 33) and Exhibit 12 is identified as the record strip made 
thereon, having additional pertinent notations (page 155, 
156, 235, 236). Exhibit 15 is a different type of log, made 
for the Keeran well (pages 156 to 159, Qs. 137 et seq.; 
pages 237, 23S Qs. 75 to 79). 

Johnson states that on September 6, 1938, he disclosed 
the process to the senior party Smith (pages 231 to 233 
Qs. 40 et seq.) and told him the general success and the 
results achieved (page 23S Qs. 82, 83). Smith’s account of 
the meeting differs from that of Johnson, but Smith re¬ 
members telling Johnson that he was certain it would 

work (page 148 of the Smith record). 

96 In his brief (page 41) Smith urges that Hayward 

merelv visited the well from time to time and that 
•> 

the operations were under the direct control of other 
employees. That, however, does not preclude Hayward 
from having the benefit of these operations towards estab¬ 
lishing an actual reduction to practice (Mitchell v. Hen- 
nion 567 O.G. 375, 1944 C.D. 468, 143 F(2) 623, 31 CCPA 
1129: see also Little et al. Cowling et al. 504 O.G. 583, 
1939 C.D. 265, 5101 F (2) 541, 26 CCPA 874). 

Smith also urges in his brief that at this time Hayward 
was still using the “bottle method” and that not until it 
was discarded was he satisfied with the hot wire detector, 
which was after Smith’s filing date (pages 41, 42). Hay¬ 
ward states that the two systems w T ere used as a double 
check, since the equipment was at hand (page 45, Qs. 136, 


137). As a matter of fact, both systems were incorporated 
into the equipment used (See Exhibits 11 B and 47). 
Boccella says that he used both methods because he was 
told to use them (page 174 Xqs. 68, 69) but that the bottle 
logging system eventually went into disuse because it was 
not as practical as the hot wire method (page 161 Qs. 
163, 164; see also page 239 Johnson Q. 90). However, 
even where a witness actually prefers something else, a 
holding of reduction to practice is not precluded (Schmitz 
v. Silver 507 O.G. 780, 1939 C.D. 552, 103 F(2) 390, 26 
C.C.P.A. 1164). 

Smith cites Muskat et al v. Schmelkes 562 O.G. 177, 
1944 C.D. 176, 140 (F) 984, 31 C.C.P.A. 837 in sup- 
97 port of the rule of law that the tests must bring 
conviction at least to the inventor that the inven¬ 
tion has utility. In that case there was a long period of 
inactivity after incomplete testing. Here there was use 
in actual well drilling followed by no such period of in¬ 
activity (see in this connection the evidence reviewed on 
pages 57 to 59 of the Hayward brief). Moreover, it ap¬ 
pears that the results were viewed as successful. Hay¬ 
ward testifies (page’ 43, 51): 

Q 122. What conclusion, if any, did you reach as 
a result of the operation of the hot wire gas indicator 
on the Barrow’ No. 1 Well in the manner about which 
you have testified? 

A The operation was entirely successful; so much 
so that immediately upon return to Tulsa I wrote a 
letter suggesting patenting to Mr. Werlin, Hayward 
Exhibit No. 4. 

• • • • 

Q 170. WTiat have you to say as to the character 
of logging operation which you have testified was 
conducted on the Keeran Well? 
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A It was entirely successful. The results were re¬ 
lied upon both by the Barnsdall Oil Company and by 
its partners. I believe we had partners on this well, 
though I am not certain. 

Scherbatskov testifies as follows (page 193); see also the 

stipulated testimony of Mr. Werlin, page 117): 

Q 42. Mr. Scherbatskov, there has been previously 
introduced in evidence in this case a certain letter 
and descriptive matter and a sketch identified in 
this proceeding as Hayward Exhibit No. 4-A. This 
letter on its face indicates that a copy was sent to you. 
Can you tell us anything about that letter and the 
accompanying disclosure? 

A I remember the letter and the disclosure, and I 
remember receiving a copy. It describes some 
98 experimental work and the successful logging 
of a well bv mv assistant, Mr. Coolev, who went 
on a field trip with Mr. Hayward and with some 
members of the technical staff of Engineering Labora¬ 
tories, Inc. 

After reviewing the results, Boccella states (page 159): 

Q 152. Now* w’hat did you say your present posi¬ 
tion w’as. Mr. Boccella? 

A District Superintendent for the South Texas 
area for Baroid Well Logging Service. 

Q 152. Based on your experience in well logging 
procedure, what have you to say as to the character 
of the operation that w’as conducted employing the 
hot wire gas detector system on the Keeran No. 1 
Well about which you have testified? 

A Well, this wras a very successful job. This was 
a very good log. Even by our present methods, this is 
still a good log. 

Johnson testifies (page 238): 


Q 81. Based on your experience and knowledge of 
well logging, what have you to say as to the results 
achieved through the logging by the hot wire gas 
detector system of the Keeran No. 1 Well? 

A The results achieved on the Keeran No. 1 Well 
were excellent in the light of mud analysis logging, 
since the mud analysis log actually disclosed the pro¬ 
ducing horizon. 

It thus appears that those concerned were satisfied of the 
success of this use. We believe that the evidence reviewed 
establishes that the method here in issue was satisfactor¬ 
ily used in actual well drilling operations, and that Hay¬ 
ward has established an actual reduction to practice at 
least as early as the latter part of August, 1938 (Hennig 
v. Evans 433 O.G. 10S4, 1933 C.D. 398, 64 F(2) 6S4, 20 
C.C.P.A. 1054; see also Mitchell v. Morrison et al. 
99 395 O.G. 1139, 1930 C.D. 289, 38 F (2) 356, 17 

C.C.P.A. 8S6: Double v. Mills 112 O.G. 1747, 1904 
C.D. 425). 

In his brief (pages 59 to 62) Smith contends that the 
invention ‘‘is the type where given the conception, reduc¬ 
tion to practice is obvious”, citing a number of cases 
which hold that a simple device, such as a towel-rack, need 
not be tested. However, even with such inventions, it is 
necessary, to establish reduction to practice, that a com¬ 
plete device capable of practical use be actually con¬ 
structed (Lindemeyr v. Hoffman et al. 95 O.G. 838, 1901 
C.D. 353, 18 App. D.C. 1). In the case of a process, it 
must be actually performed (Croskey v. Atterbury 76 I.G. 
163, 1896 C.D. 437, 9 App. D.C. 207: Corona Cord Tire 
Co. v. Dovan Chemical Co. 370 O.G. 1011, 1928 C.D. 253. 
276 U.S. 358). In regard to the present invention, before 
an actual trial questions might arise as to whether suf¬ 
ficient gas would escape from the drilling fluid (see page 
205 of the Smith printed record, XQs. 295 to 297) and as 
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to the proper mixture with air to prevent an explosion 
(page 212 RDQs. 23, 24) with possible disastrous results 
unless proper precautions are taken (page 205 XQ. 293; 
see also the Smith brief, paper 71, second full paragraph 
on page 29). Accordingly we hold that the invention 
should be tested in such a way as to show that it could be 
performed successfully under actual working conditions 
(cf. McKee v. Stevens 402 O.G. 073, 1930 C.D. 51, 
100 79 F(2) 914, 23 C.C.P.A. 701). We have found that 

Hayward has met this requirement. Obviously the 
same requirement should be applied to the evidence offered 
for Smith. Moreover, the reduction to practice must be 
established by corroborated evidence (Petrie v. De 
Schweinitz 99 O.G. 1387. 1902 C.D. 534, 19 App. D.C. 380; 
Bogoslovsky v. Huse 565 O.G. 717. 1944 C.D. 373, 142 F 
(2) 75, 31 C.C.P.A. 1034). 

Thayer is a consulting engineer who was formerly with 
the United Gas Company, where he met Smith in the early 
thirties. Tt was there. Smith says, that he became ac¬ 
quainted with commercial combustible type gas detectors 
(page SO). Thayer testifies that early in 1937 Smith dis¬ 
cussed with him the idea for detecting gas in drilling 
muds, and describes what was disclosed to him (page 45 
Q. 30 et seq.). Sketches were made, but can not be located 
(page 40 Qs. 34 to 30). Exhibit IS is a sketch made by 
Thayer wTiile testifying, showing his recollection of the 
circuit disclosed by Smith (pages 40, 47 Qs. 37 to 47). 
Thayer also identifies Exhibit 19 as an affidavit of his, 
which represents his understanding of what was disclosed 
*o him (pages 47. 48. Qs. 4S to 54). His next door neigh¬ 
bor Pielop, he continues (pages 48, 50), made up a metal 
box for Thayer incorporating these circuit ideas, and he 
later identifies Exhibit 9 as the box (page 52). At the 
same time Pielop was wrorking on an invention of Thay¬ 
er’s, and the time of these activities is set relative to the 
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filing of Thayer’s application on his device (Qs. 58 

101 to 6S). Thayer describes tests of the box, used as 
a combustible type gas detector in connection with 

jars of ordinary mud mixed with gasoline, lighter fluid, 
natural gas, etc., and also regular drilling mud obtained 
by Smith (pages 50, 51 Qs. 75 to 81). These tests were 
witnessed at Pielop’s shop and at Smith’s home in 1937 
(Qs. 79, 81). At a later date, several months before Smith 
filed an application on an oil detector using ultraviolet 
light, Thayer says he accompanied Smith to a well in the 
Eureka field to get sample jars of mud, which were 
brought home and tested (pages 54 to 56, Qs. 104, 111 to 
125, particularly Q. 119). 

The testing of the box per se is not the same as the 
testing of the process defined in the counts. Such devices 
were available to test for gas, and Smith actually bor¬ 
rowed one in 1937 to be used for detecting gas in drilling 
mud, according to another witness (Exhibit 27. See also 
pages 225, 226 RDQs. 1 and 2). Counts 1 and 4 recite the 
step “causing separation of and collecting gas from the 
drilling fluid at the top of the well, as the drilling pro¬ 
ceeds (emphasis added). The drawing off of gas by oper¬ 
ating the bulb at a shop or home away from the well 
clearly is not a carrying out of this step, nor does it con¬ 
stitute “applying a gas-releasing force to the drilling fluid 
at the top of the well, as the drilling proceeds, as recited 
in count 2 (emphasis added). Count 3 is a method of 
“continuously determining” the presence or absence of 
gas in the returning mud, and as we have pointed out 
with respect to Hayward’s early samples process, 

102 we do not believe that this limitation is satisfied by 
the repeated taking of samples with intervals be¬ 
tween the samplings. Moreover, the count requires the 
separation of gas from the stream of returning mud. The 
mud in a jar obviously is not “the stream of returning 
mud.” Accordingly, we hold that the use of a gas de¬ 
tector with jars of drilling mud away from the well does 
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not satisfy any of the counts and can not establish reduc¬ 
tion to practice of the invention defined in the issue (Jun- 
gersen v. Cohen et al. 544 O.G. 683, 1942 C.D. 632, 129 F 
(2) 714, 22 C.C.P.A. 1188). 

The testimony of a number of other witnesses for Smith 
fails to establish that he operated a combustible type of 
gas detector at an oil well. Berkley, who was formerly 
associated with the supply company that loaned the com¬ 
mercial type instrument to Smith did not see what Smith 
did with it (page 225, XQs. 2, 5); Thornbury, vice-presi¬ 
dent of the Mid-Continent Supply Company, testifies as 
to a contract made between that company and Smith in 
December, 193S, and refers to no test prior to Smith’s 
filing date. Snoddy, a friend of Smith’s for many years, 
refers to no tests. Pielop, Jr., the son of the machinist 
who made Smith’s device, states his father died in 1944 
(page 14 Qs. 5, 6). He refers to tests, but the ones he 
saw were in the shop and not at an oil well (pages 16, 17 
Qs. 2S to 34: pages 19, 20 Qs. 52 to 55, page 25 Qs. 94, 95; 
and particularly page 27 XQ. 12). Smith’s wife and her 
mother Mrs. Watson testifv of tests similar to 

w 

103 those considered above, away from an oil well. Can¬ 
non was produced to establih the practice as to the 
weight of mud used in drilling, and refers to no test of 
Smith’s device. Mr. Clark, counsel for Smith, does not 
testify as to any tests prior to Smith’s filing date. Mur- 
rel and Morrissey, the remaining witnesses offered to 
corroborate Smith, do give testimony as to his having a 
device at an oil well. 

Murrell, a field superintendent of oil drilling, testified 
as to the Laura Lackner No. 2 well (pages 30 to 32): 

Q 29. Do you recall whether Mr. A. L. Smith, who 
is here now in the room, was at that well at that time? 
A I do. 

Q 30. What was he doing there? 
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A He was there during the time we were coring. 
He came out there to use some gas instrument to indi¬ 
cate whether there was any gas in mud. 

Q 31. Did you see him using the instrument on 
that well? 

A Yes, I did. 

Q 32. Can you describe how he used it? 

A Well, he had a black box that he set up there 
on the ditch. This mud flows through a conductor 
pipe into the wooden ditch, and he had a board across 
the ditch, and set the box across the ditch, and he 
laid the hose in the flow of the mud, and he had some 
other little rubber gadget that he squeezed on, I do 
not know ivhat for or anything about it, but that was 
the performance he did. (Emphasis added) 

Q 33. Don’t you usually call this the return pipe 
where the mud is coming out of the well? 

A That is right. 

Q 34. Where did he put the hose with reference to 
this return pipe? 

A Right inside of the pipe where the mud was 
flowing out. You see your pump runs continuously 
and your mud is going in and coming out, and that 
was coming out from the formation, because it was 
coming out of the bottom of the well. 

104 Q 35. How did he explain what he -was do¬ 
ing to you? 

A Well, he just wanted to make a test on the 
gas detector of some kind. (Emphasis added) 

• • • • 

Q 40. About how long, if you recall, did he stay 
out here using that box? 

A I do not know. He was out here at several dif¬ 
ferent times during that operation while we were 
drilling. He came out there, if I recall, twice or three 
times during that coring operation. 
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Q 41. While you were coring from 7662 on through 
to the bottom of the well as 7703? 

A That is right. 

Q 42. Did you see any indication or any movement 
in connection with that box when he was usin git? 

A No. He just set it up on this ditch that the 
flow nipple was running in, that the mud was coming 
out of there, and he put that hose up there. Every 
once in a while he was up there fooling with it. He 
had a gadget on there, some kind of meter, with 
needle, a ammeter or something on that box, if I re¬ 
call it, and if there wras any gas came out that needle 
w’ent back and forth. I did not krww anything about 
what it would d-o or anything else. He just wanted 
to use it on our well, and I wras perfectly willing. 
(Emphasis added). 

Murrel testifies briefly that Smith used the device sim¬ 
ilarly on the No. 3 and No. 1 (a) w T ells (page 35 Qs. 74 to 
77; page 36 Qs. S5, 86). He wras subsequently recalled, 
and testified as follow’s (pages 215, 216): 

Q 9. I wish you would explain for us again, Mr. 
Murrel, just briefly how’ Mr. Smith used this gas de¬ 
tector on these Lackner Wells 2, 3 and 1-A? 

A Well, he set the box right close to the flow 
nipple. 

Q 10. You refer to this black box, Exhibit 9? 

A Yes. And he took the hose and held it in the 
flow* nipple. The hose was hanging in the mud and 
he put the end of it up in the end part of the flow 
nipple. 

105 Q 11. Where was the end of the hose, in 
the mud or out of the mud? 

A It was out of the mud. He was holding it up 
in the top part of the pipe. But the rest of the hose 
wras hanging dowm w’here the flow of the mud was 
coming through there. It did not have anything to 
do with the end of it. 

Q 12. Do you know what Mr. Smith was trying to 
pull into this hose that he was holding in there? 
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A He said he wanted to use the gas detector, so I 
imagine he was trying to get some gas in there, evi¬ 
dently. 

Q 13. Today on the witness stand Mr. Smith drew a 
pencil sketch of the casing and the flow line and the 
arrangement as it was when he used this gas detector 
on the Lackner Wells. I show that sketch to you and 
ask you if that agrees with your understanding of 
that construction. Let the record show that the wit¬ 
ness is looking at Exhibit 30. 

A Yes, that is right. That is the setup. This 
would lie your preventer, and this would be your flow 
line, and that your ditch. Of course, he did not draw 
the ditch, but that is right there. 

Q 14. The mud that is runing off in a wood 
trough ? 

A That is right. 

Q 15. How about the position of that hose, is that 
about where you recall him holding it? 

A That is right. 

Morrissey states: 

Q 7. How long have you known Mr. Smith. 

A Since 1938.' 

Q 8. How did you happen to meet him? 

A Well, he came out to the well where I was 
drilling and he had an instrument to detect gas in the 
drilling mud, and that is how I came to know who 
he was. 

Q 9. Do you know whether or not that was on this 
Laura Lackner Well No. 2? 

A Yes, sir, it was. 

Q 10. Can you describe briefly for us the gas de¬ 
tector instrument that he had? 

106 A You see I was drilling, and I was coring 
at the time, and the driller hasn’t got time to 
walk out and look at everything like that. I know 
the man was there with an instrument, and I saw it 
was a little black box, and he had a hose that he put 
in the mud, but so far as my going and looking at the 
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actual working of the thing, I did not go to look at 
that. But I know that he was there. (Emphasis 
added). 

Q 11. Did you see him using it? 

A Yes, sir, I saw him using it. 

Q 12. At the time when you were coring oil sand 
in the well? 

A Yes. 

Q 13. Would you recognize that little box if you 
saw it? 

A 1 sure would: you bet your life. 

Q 14. I show you here a black box in the form of 
gas detector, in evidence as Smith Exhibit Xo. 9, and 
ask vou if that is the box vou saw Mr. Smith using? 

A It looks verv much like the box. 

Q 15. What else did Mr. Smith do around there, 
if you remember? 

A Well, to tell you the truth, I do not remember 
very much about it. Like I said, I didn't pay very 
much attention to it, but I know that he was there 
with a box like this. 

It is apparent that these witnesses did not know exactly 
what Smith was doing and that they can not testify ac¬ 
curately as to any results he may have obtained. More¬ 
over, the arrangement shown in Exhibit 30, having the 
end of the “hose for gas and air” in the open end of the 
flow line, differs from that where there is collection of 
gas in a gas trap as disclosed in the application and Ex¬ 
hibits 4, 5, 47, etc. of Hayward. The open arrangement is 

subject to the various objections pointed out by 
107 Hayward (record page 31). Accordingly, Murrel 

and Morrissey fail to establish that Smith collected 
gas “in accordance with increase of gas occluded in suc¬ 
cessive portions of the fluid” or that he made “compara¬ 
tive analyses of the collected gas in order to determine 
such increase” (Count 1). The use of the bulb, with the 
end of the hose in the open end of the flow line (see Ex¬ 
hibit 30) does not “apply a gas releasing force to the drill- 
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ing fluid, much less to cause gas to evolve in accordance 
with the increase of occluded gas in successive portions of 
the fluid; and Murrel and Morrissey do not establish that 
Smith determined the increase of gas from successive 
portions (Count 2). Similarilv, operating the bulb in the 
open ended line is not “causing separation” of the gas as 
recited in counts 1 and 4. In regard to count 3, the 
operation was intermittent (cf. page 33 Q. 56) and was 
not continuous- Accordingly, it is held that the testimony 
of these witnesses does not convincingly establish that 
Smith reduced the invention to practice at the Laura 
Lackner wells. 

Smith testified that he used his device at a well in 1937 
(pages 101, etc.) but this is uncorroborated and we can 
not base a holding of reduction to practice on testimony 
of Smith alone. It is accordingly held that Smith must 
be restricted to September 16, 1938, his filing date, for 
reduction to practice in view of his failure to establish, by 
corroborated testimony, an actual reduction to practice of 
the invention in issue. (Akers v. Papst 521 O.G. 
108 1105, 1940 C.D. 738, 113 F (2) 136, 27 C.C.P.A. 

1400). Hayward accordingly is entitled to an ear¬ 
lier reduction to practice than Smith. 

Even though it were assumed that Smith is entitled to 
a date of conception prior to the conception established 
by Hayward, it still would be necessary for him to es¬ 
tablish that he was continuously exercising reasonable 
diligence during the period beginning just prior to Hay¬ 
ward’s entry into the field on June 22, 1938, and ending 
September 16, 1938. The drilling on the Laura Lackner 
No. 1 (a) well was completed June 24, 1938 (page 133 Q. 
367). On August 24, 1938, Smith exhibited to his counsel 
the disclosure of his exhibits 25 and 26 (page 154). In 
the period of two months between those dates. Smith has 
failed to establish that he took any steps towards reduc¬ 
ing the invention to practice. In the summer of 1942, 
Smith says, he saw Snoddv and discussed commercial 
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possibilities of his devices (page 142). This occurred 
when Smith took his wife for a visit to Wichita Falls 
(Q. 427) apparently in July (page 12 Qs. 23). Whatever 
else was done to promote the device is not definitely 
dated until after the two month period (page 12 Qs. 25, 
26; page 142. Aside from its sporadic nature, discus¬ 
sions towards promoting the commercial exploitation of 
the device do not establish diligence (Peterson v. Thomas 
347 O.G. 4, 1926 C.D. 154; 10 F (2) 908, 56 App. D.C. 
113, Hurd v. Smith 496 O.G. 571, 1938 C.D. 551, 97 F 
(2) 147, 25 C.C.P.A. 1137; Knutson v. Ellson 532 O.G. 

257. 1941 C.D. 734, 121 F (2) 517, 28 C.C.P.A. 

109 1350). Nor does any activity in regard to Smith’s 

“violet-ray gas detector” or a “telephone wire at¬ 
tachment for pipe lines” (page 154) aid him here (Cottrell 
v. Shafer 496 O.G. S64, 1938 C.D. 585, 97 F (2) 121 25 
C.C.P.A. 1171; Davis v. Maclachlan 467 O.G. 244, 1936 
C.D. 225, 81 F (2) 763, 23 C.C.P.A. 875). Counsel for 
Smith states (page 157): 

It is also my recollection that Mr. Smith did not 
have the funds to finance filing of his application for 
patent. Docket No. 1737, on communication along pipe 
lines, nor his Docket 1742, on the gas detector for 
drilling mud, and that I extended credit to him, ad¬ 
vancing the costs of filing, and that after he made an 
agreement with me whereby I would retain an un¬ 
divided one-fourth interest in these two applications 
and inventions, and I still hold those interests. 

However, Smith was known many years to counsel (page 
153) and it is not established that Smith sought such 
credit, or that it w'ould have been refused him, during the 
period between July 24, 1938, and August 24, 1938. It is 
accordingly held that Smith had not established that he 
was reasonably and continuously diligent during the 
period that it was incumbent upon him to do so, and that 
he therefore can not prevail. 

Priority of invention of the subject matter in issue is 



hereby awarded to John T. Havward, the junior party. 

W. E. WAITE, 

A. Y. CASANOVA JR 
(Signature Illegible) 
Board Of Patent Interferences 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 
JOHN T. HAYWARD, Plaintiff, 
v. 

CONWAY P. COE, Commissioner of Patents, Defendant. 

Civil Action No. 20,980 

Washington, D. C., 
Tuesday, April 4, 1944. 

This cause came on for hearing before the Honorable 
Jennings Bailey, one of the Justices of said Court, at 
2:t>0 o’clock p.m., when the following proceedings were 
had and evidence adduced: 

Appearances: 

John H. Bruninga, Esq., for plaintiff. 

Robert F. Whitehead, Esq., for defendant. 


# * • • 

Robert E. Souther 

was called by the plaintiff as a witness, was first duly 
sworn by the Deputy Clerk, and was then examined and 
testified as follows: 

Direct Examination 

Q1 What is your full name? A Robert E. Souther. 

Q2 Where do you live? A Tulsa, Oklahoma. 

Q3 What is your business? A I am in the oil well 
logging business, employed by Baroid Sales Division of 
the National Lead Company. 

Q4 Give briefly your educational experience, particu¬ 
larly as it relates to well drilling, oil well drilling or gas 
well drilling. A Well, I have lived all my life in the oil 
fields, since I was 17 years old, and have worked on 
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drilling rigs and around them, except for five years, that 
is, nine months out of five years, in which I went to 
college to study petroleum engineering, at the University 
of Texas. 1 received my degree there in 1939. 

Q5 Will you talk a little louder? A I received my 
degree at the University of Texas in 1939, in petroleum 
production engineering. 

Prior to that time 1 had worked for drilling contrac¬ 
tors, both as driller's helper and as driller; and since 
that time 1 have worked as a petroleum engineer until I 
was employed by the Baroid Well Logging Service. 

Q6 Did you ever teach? A Sir? 

Q7 Did you ever teach any drilling operations? A 
1 was instructor in drilling operations at the University 
during the last term. 

* ♦ • # 

QS7 Now, you talked about this suction of the vacuum 
pump shown on Exhibit E. How much of a suction does 
that maintain? A It maintains a very small suction. 
The suction there is merely to take any gas that is re¬ 
leased from the mud and carry it over to the detector. 

The air acts as two different factors. First, it is a 
carrying medium, to get the gas from the collector to the 
detector. 

BY THE COURT: 

QSS Is it necessary to add air at that point? A It 
is necessary to add it very close to the surface from 
which we are evolving gas. If we do not add air there, 
the gas will collect there by diffusion. 

To be of any use, we must have a very short period 
of time from the time the gas evolves from the surface 
of the mud until it goes through the detector: and that 
time is a matter of seconds. 

Q89 Does the introduction of that air into the gas 
effect the operation of the detector? A It does affect 
it: and it has to have the air in which—in fact, it has to 


have large quantities of air for the gas detector to 
operate. 

But the final answer is not affected bv the amount of 
air that goes in through that air inlet, so long as we 
know how much that is and we are measuring that with 
the flow meter. 

BY MR. BRUNINGA: 

Q90 Well, the gas does not actually—I mean the 

vacuum that you have does not actually pull bubbles of 

gas out of the mud, does it? A No, sir. The vacuum 

merelv takes control of them after thev do come out of 
• •> 

the mud and takes them by the analyzer. 

Q91 It seeps them out of the mud? A That is right. 

Q92 It is just a draft of air? A That is correct. 

Q93 So that it simply effects a reduction of the 
pressure equivalent to the increase of vacuum shown on 
the gauge? There is not a suction effect on the mud? 
A If anything, the effect of the vacuum on the mud 
is quite negligible. In fact, there is an almost immeasur¬ 
able amount of vacuum there, due to the fact that this 
primary air inlet is of substantial size. 

Q94 And you do not use any heat? A No heat at all. 

Q95 How tight is that gas in that mud? Can you 
give the Court any idea of gas-cut mud that has laid 
around for years? A The gas can remain in the mud 
for years. Gas-cut mud contains gas in a state in which 
it is very difficult to get it out. It is very tenaciously 
held within the mud. 

There have been cases, of record, where there were old 
beds of gas-cut mud that dried up in the pits and it was 
then allowed to stand for years; and this dried up mud 
was later picked up and mixed with water and the gas 
was still present. It was still a gas-cut mud. 

Q96 Have you seen that procedure described in the 
Hayward patent 2,214,674, in which a vacuum was put on 
to a bottle with a narrow neck on it and tilled with mud? 
Have you seen that tried out? A I have seen it tried. 
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Q97 What happened to that mud when the vacuum 
was put on? A Well, the mud appeared to expand, 
although, of course, the mud itself could not expand, 
because it is incompressible; but there was an appearance 
of expansion, because tiny gas droplets expanded out in 
the vacuum, which were droplets on the mud, and the 
mud itself appeared to expand. 

Q9S flow much of a vacuum was put on there, that 
you saw? A We ordinarily tried to keep about 600 
millimeters: that is, compared to a total vacuum of 760 
millimeters, it was a very good vacuum. 

Q99 Around between 80 and 90 per cent vacuum? A 
Roughly, yes. It is as high a vacuum as you can put on 
without having the mud vaporized. 

Q100 Why is it that the gas stays in the mud so tena¬ 
ciously? A It is due to the characteristics of the drill¬ 
ing mud which we were speaking of a while ago. It is 
due to the gel characteristic. It is just as if you had an 
air bubble in the mud. If you were to reduce the press¬ 
ure, the air would expand some; but the shear strength 
of the mud would more than offset that and keep it from 
rising to the surface. 

• • * • 

XQ255 And that in this Hayward device this so-called 
gas collecting chamber picked up only what gas came 
out of the mud of itself, without the use of heat or 
vacuum? A That is correct. 

XQ256 That the gas was not drawn out of the mud 
by the vacuum? A That is correct. 

XQ257 But that the current of air picks it up as the 
stream of gas mud moves under the collecting chamber? 
A That is correct. 

• • • • 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

JOHN T. HAYWARD, Plaintiff 
vs. 

CONWAY P. COE, 

Commissioner of Patents, Defendant. 

Civil Action No. 20,980 

PLAINTIFF’S BILL OF PARTICULARS 

The claims on which plaintiff seeks to have the Court 
authorize the issuance of a patent are as follows: 

Claim 23. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, causing separation of and 
collecting gas from the drilling fluid at the top of the 
well, as the drilling proceeds, in amounts sufficient 
for analysis and in accordance with increase of gas 
occluded in successive portions of the fluid and mak¬ 
ing comparative analysis of the collected gas in order 
to determine such increase. 

Claim 24. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, causing separation of and 
collecting gas portions from successive portions of the 
drilling fluid, as the drilling proceeds, in amounts 
sufficient for analysis and in accordance with increase 
of gas occluded in successive portions of the fluid and 
determining increases of the gas occluded in the suc¬ 
cessive portions. 
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Claim 25. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, applying a sub-atmospheric 
pressure to the drilling fluid at the top of the well, 
as the drilling proceeds, in order to cause gas to 
evolve therefrom, collecting the evolved gas and mak¬ 
ing analyses of the collected gas. 

Claim 2b. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, applying a gas releasing 
force to the drilling fluid at the top of the well, as 
the drilling proceeds, in order to cause gas to evolve 
therefrom at a rate sufficient for continuous analy¬ 
sis, collecting the gas as evolved and continuously 
mixing therewith a volume of air controllably pro¬ 
portioned to the volume of the evolved gas, and mak¬ 
ing continuous analyses of the collected gas air 
mixture. 

Claim 27. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, applying a gas-releasing 
force to the drilling fluid at the top of the well, as 
the drilling proceeds, in order to cause gas to evolve 
therefrom in accordance with increase of gas occluded 
in successive portions of the fluid, collecting the gas 
as evolved from successive portions of the fluid and 
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mixing air therewith, and determining the increase of 
the gas evolved from successive portions. 

Claim 2S. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, subjecting the drilling fluid 
leaving the top of the well to subatmospheric press¬ 
ure, mixing air with the gas evolved from the fluid, 
collecting the evolved gas and air mixture and mak¬ 
ing analyses of the mixture for gas. 

Claim 29. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, causing separation of and 
collecting gas from the drilling fluid at the top of the 
well under atmospheric temperatures, as the drilling 
proceeds, in amounts sufficient for analysis, and mak¬ 
ing analyses for the collected gas. 

Claim 30. The method for detecting gas which 
has become dilutedly occluded in the circulating mud¬ 
laden fluid employed in rotary well drilling while the 
fluid column is maintained at a head exceeding the 
head of the stratum being drilled, 'which comprises, 
flowing a stream of the fluid through a collecting 
zone, therein collecting gas evolved from said fluid 
in passage through said zone, mixing with the evolved 
gas in said zone a volume of air controllably propor¬ 
tioned to the volume of the evolved gas, withdrawing 
the resulting mixture of gas and air from said zone, 
and making an analysis for the gas in said resulting 
mixture. 
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Claim 31. The method for continuously detecting 
gas which has become dilutedly occluded in the cir¬ 
culating mud-laden fluid employed in rotary well drill¬ 
ing while the fluid column is maintained at a head 
exceeding the head of the stratum being drilled, which 
comprises, flowing a stream of the fluid leaving a well 
through a collecting zone, therein continuously col¬ 
lecting gas evolved from said fluid in passage through 
said zone, continuously mixing with the evolved gas 
in said zone a volume of air controllably proportioned 
to the volume of the evolving gas, continuously with¬ 
drawing the resulting mixture of gas and air from 
said zone, and continuously determining the gas in 
said resulting mixture. 

JOHN T. HAYWARD 
Bv BRUNINGA & SUTHERLAND 
per JOHN H. BRUNINGA 
His Attorneys 
1004 Market Street 
St. Louis, Missouri 

CHAS. E. RTORDON 
Of Counsel 

S52 National Press Bldg. 

Washington, D. C. 

Service of copy acknowledged November 17, 1943. 

W. W. COCHRAN 
Attorney for Defendant 
November 17, 1943 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

JOHN T. HAYWARD, Plaintiff, 
v. 

CONWAY P. COE, 

Commissioner of Patents, Defendant. 

Civil Action No. 20980 

The plaintiff seeks an order of the court authorizing 
the Commissioner of Patents to issue to him a patent 
containing certain claims. These claims were denied in 
the Patent Office on the ground that they were anticipated 
by Patent No. 2,229,884 to Curtis R. Chalkley. The 
plaintiff now claims that the Chalkley patent is inopera¬ 
tive. He did not raise this question in the Patent Office 
although there is nothing to show that the evidence of¬ 
fered in the hearing in this court could not have been 
produced in the Patent Office. Apart from this question, 

however, I am not at all convinced bv the testimonv that 

■ • 

the Chalkley Patent was inoperative. 

As to the plaintiff’s claims, I agree with the Board of 
Appeals of the Patent Office in holding that they were an¬ 
ticipated by the Chalkley Patent. As to claims 25 and 28 
which refer to subjecting the drilling fluid to sub-atmos¬ 
pheric pressure, testimony of witness Souther is to the 
effect that the effect of the vacuum on the mud is quite 
negligible. 

I agree with the action of the Board of Appeals in 
denying plaintiff’s claims and the complaint will be dis¬ 
missed with costs. 

JENNINGS BAILEY 

May 11, 1944 Justice 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

JOHN T. HAYWARD, Plaintiff, 
v. 

CONWAY P. COE, 

Commissioner of Patents, Defendant. 

Civil Action No. 20980 

I have withdrawn my opinion filed in this cause on 
June 7, 1944 as it was based upon my misunderstanding 
of certain testimony and facts in the record. 

The motion of the plaintiff for a new trial should be 
treated as granted on the ground that the evidence, to 
which objection was made as not having been introduced 
in the Patent Office, was in fact newly discovered. 

Considering then all the evidence and record in this 
case, the differences in the plaintiff’s claims and the dis¬ 
closure of the Chalkley Patent No. 2,229,SS4, relied on by 
the defendant as anticipating the plaintiff’s claims, I 
think that they are substantial and amount to invention. 
While it appears that the Chalkley’s apparatus will dis¬ 
close the presence of gas where it amounts to between 
five and twelve pereentum, unlike the plaintiff’s, it does 
not give a quantitative analysis. 

The plaintiff’s claims show, therefore, an important 
improvement over the Chalkley device sufficient to show 
invention. 

The Commissioner of Patents will be authorized to 
issue to the plaintiff a patent embracing the claims in 
suit. 

JENNINGS BATLEY 

Justice 


June 27. 1944 
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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

JOHN T. HAYWARD, Plaintiff, 

v 

CONWAY P. COE, 

Commissioner of Patents, Defendant. 

Civil Action No. 20,980 

PETITION FOR THE DEFENDANT, THE COMMIS¬ 
SIONER OF PATENTS, FOR RECONSIDERATION 

Now comes the Defendant, the Commissioner of Pat¬ 
ents, through his attorney, and prays the Court for a 
reconsideration of the opinion of June 27, 1944 with re¬ 
spect to claims of the Hayward application Nos. 25, 26, 
and 2S. 

The apparatus of the Hayward application shows a 
chamber 10 attached to the upper surface of the pipe 4 
through which the fluid mud flows. This chamber is said 
to have therein a subatmospheric pressure. The above 
mentioned claims 25, 26, and 2S state that this subatmos¬ 
pheric pressure causes gas in the fluid mud stream to be 
evolved therefrom. 

This limitation is directly in conflict with the testimonv 

» •> 

of Mr. Souther who testified as the expert witness on 
behalf of the plaintiff. In Questions 90 to 93, inclusive, 
(Transcript pages 50 and 51), the witness testified that 
the vacuum did not actually pull bubbles of gas out of 
the mud and the answer was: 

“No sir. The vacuum merely takes control of them 
after they come out of the mud and takes them to the 
analyzer.” 

He furhter stated that this vacuum merely swept the 
particles of gas out if the mud just as a draft of air and 
again stated in Question 93 that the effect of the vacuum 
on mud is negative. 
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Again on cross-examination, XQ. 254 to XQ 257 (pages 

S3 and S4 of the Transcript), lie again stated that the gas 

is not drawn out of the mud bv the vacuum. 

•* 

However, claims 25 and 26 specify particularly that the 
vacuum is applied to the fluid at the top of the well “in 
order to cause gas to evolve therefrom” Claim 2S speci¬ 
fies that “the drill fluid is subjected to a subatmospheric 
pressure and air mixed with the gas evolved from the 
fluid”, which will clearly imply the evolution was caused 
by the subatmospheric pressure. 

The Court, in its original decision of May 11, 1944, re¬ 
ferred particularly to the above referred to testimony of 
Souther and again referred to it in his memorandum de¬ 
cision (afterwards withdrawn) of June 7, 1944. 

Xo reference, however, is made to this matter in the 
memorandum decision of June 27, 1944 and the attention 
of the Court is respectfully called to this fact, since it 
would seem that in holding that the Chalklev patent No. 
2,229,SS4 did not anticipate the process of the Hayward 
application, the Court overlooked the further question 
which had been raised as to the right of Hayward to 
obtain claims which specify that the subatmospheric 
pressure in the chamber 10 causes the gas to evolve from 
the mud. 

It is respectfully submitted that Hayward is not en¬ 
titled to any such claims in his application, since they do 
not properly define the process of the apparatus of the 
application as is clearly shown by the testimony of the 
expert witness for the plaintiff. 

Respectfully submitted, 

W. W. COCHRAN, 
Attorney for Defendant. 

R. F. Whitehead, 

Of Counsel. 

July 17, 1944 


I hereby certify that a copy of this petition was mailed 
today, July 17, 1944 to the attorneys for plaintiff, Mr. 
Charles E. Riordon, 852 National Press Bldg., Washing¬ 
ton, D. C. and Mr. John H. Bruninga, 1004 Market 
Street, St. Louis, Mo. 

W. W. COCHRAN 

Solicitor. 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

JOHN T. HAYWARD 
2645 South Birmingham Place 
Tulsa, Oklahoma 
Plaintiff, 
vs. 

CONWAY P. COE, 

Commissioner of Patents, 

Washington, D. C. 

Defendant. 

Civil Action No. 20,980 
Patent Application Ser. No. 265,470 

FINDINGS OF FACT 

1. This is a suit brought under the provisions of Sec¬ 
tion 4915 R. S. (U.S.C., title 35, sec. 63) in which it is 
sought to have the Court find that plaintiff, John T. Hay¬ 
ward, the applicant of application Ser. No. 265,470, filed 
April 1, 1939, for Method of Detecting Gas in Well 
Drilling Fluids, is entitled to have issued to him a patent 
containing claims 23, 24, 25, 26, 27, 28, 29, 30, and 31, as 
set forth in said application and in plaintiff’s Bill of 
Particulars in this cause. Claims 25, 26, and 28 were 
withdrawn by the plaintiff. 

2. Defendant, Conwray P. Coe, is the Commissioner of 
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Patents of the United States and was sued in that ca¬ 
pacity. 

3. The Hayward application in suit relates to a 
Method of Detecting Gas, which has become dilutedly oc¬ 
cluded in the circulating mud-laden fluid employed in the 
drilling of an oil or gas well by the drilling of a stratum. 
The method involves procedures as set forth in claims 
23, 24, 27, 29, 30, and 31 of said application and more 
fully described in the specification of said application, 
which description and claims are sufficient to meeet the 
requirements of the law. 

4. Defendant, the Commissioner of Patents, has re¬ 
fused to issue to plaintiff a patent containing any and all 
of said claims, on the ground that said claims are unpat¬ 
entable in view of the patent to Chalklev No. 2,229,884, 
granted January 2S, 1941, for the reasons given in the 
Statement of the Examiner in answer to the appeal to 
and in the decision of the P»oard of Appeals. 

5. The Chalklev patent No. 2,229,SS4 does not disclose 
the subject matter of any of said claims 23, 24, 27, 29, 30, 
and 31, and the subject matter of said claims differen¬ 
tiates substantiallv over the Chalklev disclosure and 

• » 

amounts to invention. 

6. While it appears that the apparatus of the Chalklev 
patent 2,229,SS4 will disclose the presence of gas where it 
amounts to between five and twelve percentum, unlike 
the disclosure in plaintiff’s application, Chalkley’s dis¬ 
closure does not give a quantitative analysis. 

7. The subject matter of Plaintiff’s claims 23, 24, 27, 
29, 30, and 31 constitutes an important improvement over 
the subject matter of the Chalklev patent No. 2,229,884 
sufficient to show invention. 
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Conclusions of Law 

1. Claims 23, 24, 27, 29, 30, and 31 of the application 
of John T. Hayward No. 265,470 are patentable over the 
Chalkley patent 2,229,S84, granted January 28, 1941. 

2. Plaintiff, John T. Hayward, is entitled, according 
to law, to receive a patent for the invention as set forth 
in said claims 23, 24, 27, 29, 30, and 31 of said applica¬ 
tion, and the Commissioner of Patents is authorized to 
issue such patent to plaintiff on such application embrac¬ 
ing such claims. 

3. Plaintiff is not entitled to receive a patent on said 
application containing claims 25, 26, and 28, or any one of 
them and as to those claims the complaint should be dis¬ 
missed. 

JENNINGS BAILEY 

July 24th, 1944. Justice 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

JOHN T. HAYWARD 
2645 South Birmingham Place 
Tulsa, Oklahoma 
Plaintiff 
vs. 

CONWAY P. COE, 

Commissioner of Patents, 

Defendant. 

Civil Action No. 20,980 
Patent Application Ser. 265,470 

Judgment 

This cause having come to be heard and having been 
tried in open court and argued by the attorneys for the 
respective parties upon the pleadings and proofs adduced 
and submitted to the Court: 
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It is this 24th day of July, 1944 adjudged as follows: 

1. That plaintiff, John T. Hayward, is entitled, ac¬ 
cording to law, to receive a patent for the invention as 
set forth in his application Serial Xo. 264,570 for Method 
of Detecting Gas in Well Drilling Fluids, as specified in 
claims 23, 24, 27, 29, 30, and 31 thereof which are as 
follows: 

Claim 23. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising, causing separation of and 
collecting gas from the drilling fluid at the top of the 
well, as the drilling proceeds, in amounts sufficient 
for analysis and in accordance with increase of gas 
occluded in successive portions of the fluid and mak¬ 
ing comparable analyses of the collected gas in order 
to determine such increase. 

Claim 24. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well by the drilling of a stratum while the fluid col¬ 
umn is maintained at a head exceeding the head of 
the stratum, comprising causing separation of and 
collecting gas portions from successive portions of 
the drilling fluid, as the drilling proceeds, in amounts 
sufficient for analysis and in accordance with increase 
of gas occluded in successive portions of the fluid and 
determining increases of the gas occluded in the suc¬ 
cessive portions. 

Claim 27. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well bv the drilling of a stratum while the fluid col- 
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uinn is maintained at a head exceeding the head of 
the stratum, comprising, applying a gas-releasing 
force to the drilling fluid at the top of the well, as 
the drilling proceeds, in order to cause gas to evolve 
in successive portions of the fluid, collecting the gas 
as evolved from successive portions of the fluid and 
mixing air therewith, and determining the increase 
of the gas evolved from successive portions. 

Claim 29. The method of detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or gas 
well bv the drilling of a stratum while the fluid col- 
umn is maintained at a head exceeding the head of 
the stratum, comprising, causing separation of and 
collecting gas from the drilling fluid at the top of the 
well under atmospheric temperatures, as the drilling 
proceeds, in amounts sufficient for analysis, and mak¬ 
ing analyses for the collected gas. 

Claim 30. The method for detecting gas which has 
become dilutedly occluded in the circulating mud¬ 
laden fluid employed in rotary well drilling while the 
fluid column is maintained at a head exceeding the 
head of the stratum being drilled, which comprises, 
flowing a stream of the fluid through a collecting 
zone, therein collecting gas evolved from said fluid in 
passage through said zone, mixing with the evolved 
gas in said zone a volume of air controllably propor¬ 
tioned to the volume of the evolved gas, withdrawing 
the resulting mixture of gas and air from said zone, 
and making an analysis for the gas in said resulting 
mixture. 

Claim 31. The method for eontinuouslv detecting 
gas which has become dilutedlv occluded in the cir- 
culating mud-laden fluid employed in rotary well 
drilling while the fluid column is maintained at a 
head exceeding the head of the stratum being drilled, 
which comprises, flowing a stream of the fluid leaving 
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a well through a collecting zone, therein continuously 
collecting gas evolved from said fluid in passage 
through said zone, continuously mixing with the 
evolved gas in said zone a volume of air controllably 
proportioned to the volume of the evolving gas, con¬ 
tinuously withdrawing the resulting mixture of gas 
and air from said zone, and continuously detenning 
the gas in said resulting mixture. 

2. That the Commissioner of Patents is authorized to 
issue a patent to plaintiff, .John T. Hayward, containing 
claims 23, 24, 27, 29, 30, and 31 of the said application, 
upon plaintiff filing in the Patent Office a copy of this 
Judgment and otherwise complying with the requirements 
of law. 

3. That the complaint be and the same is hereby dis¬ 
missed as to claims 25, 26, and 28 of the said Hayward 
application. 

4. That plaintiff pay the Clerk's and Marshall’s fees 
and all expenses of this proceeding. 

JENNINGS BAILEY 

July 24, 1944 Justice. 

U. S. Patent Office May 9 1950 Mailed 
DEPARTMENT OF COMMERCE 

United States Patent Office 
Washington 

Please find below a communication from the EXAMINER 
in charge of this application. 

Commissioner of Patents. 

Division: 36 Rm. 5898-a 
Applicant: Alonzo L. Smith 
Ser. No. 230,274 
Filed Sept 16, 1938 
For GAS DETECTOR FOR 
DRILLING MUDS 
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Jesse R. Stone 
Lester B. Clark 
220 Gulf Bldg. 

Houston Texas 

Responsive to the amendment of May 1, 1950. 

The amendment of May 3, 1950 containing new claims 
3S to 50 has been entered. 

All the claims in the case are rejected as unpatentable 
to applicant in view of the record in Interference No. 
S1,S58. Applicant’s contention that the newly discovered 
evidence presented is contradictory of the testimony upon 
which priority to the party Hayward was based is not 
open for consideration by the examiner. The question 
of priority has been decided by the Court, and, under 
the statute. (R.S. 4914; 35 U.S. Code 62; Rule 301) that 
decision “shall govern the further proceedings in the 
ease”. Since the claims involve nothing different in prin¬ 
ciple from the claims heretofore considered this action is 
herebv MADE FINAL. 

/s/ A. D. McFADYEN 
EXAMINER 

JPB 

Filed Dec 8 1953 Harry M. Hull, Clerk 

IT. S. Patent Office Dec. 11 1950 Mailed 

DEPARTMENT OF COMMERCE 
United States Patent Office 
Washington 

In re application of 
Alonzo L. Smith 
Ser. No. 230,274 
Filed Sept. 16, 1938 

For GAS DETECTOR FOR 
DRILLING MUDS 

Appeal No. 24,945 

Before the Board of Appeals 
Jesse R. Stone & Lester B. Clark for Appellant. 





Examiner’s Statement 


This is an appeal from the final rejection of claims 
3 to 6, S to 14, 19 to 21, 25, 27 to 30, 33, 34 and 36 to 50 
which are all the claims in the case. 

The gravamen of the appeal appears to relate to alle¬ 
gations by applicant of misrepresentation on the part of 
the party Hayward in an interference involving this ap¬ 
plication. Applicant has submitted in his brief in sup¬ 
port of his allegations photostatic copies of well log rec¬ 
ords of two wells drilled in Louisiana and Texas, respec¬ 
tively. The records were filed with, and made official 
records of these states, respectively. 

The appealed claims are directed to a method and to 
the enabling apparatus for predicting percentage ratios 
of oil-c:as content of drill mud that mav have been 
diluted with gas or oil, in the conventional circulating 
mud procedure practised in the art of drilling for oil. 
Claims 42 to 50 are claims 1-9 of Hayward patent 
2,4S9,1S0 awarded to patentee following the interference. 

Claims 3S to 41 were counts of the interference. Claims 
3S and 41 are substantial duplicates of claims 42 and 
45, respectively, and claims 39 and 40 are exact duplicates 
of claims 44 and 4S, respectively. One of the two groups 
of claims should be cancelled. 

All the claims in the case have been rejected as un¬ 
patentable to applicant in view of the record of the in¬ 
terference Xo. S1,S5S. Applicant’s contention that the 
newly discovered evidence presented is contradictory of 
the testimony upon which priority to the party Hayward 
was based is not open for consideration by the Exam¬ 
iner. The question of priority has been decided by the 
court, and, under the statute (R.S. 4914: 35 U.S. Code 
62: Rule 301) that decision “shall govern the further pro¬ 
ceedings in the case”. 

Claims 3 to 6, 8 to 14, 19 to 21, 25, 27 to 30, 33, 34, 36 
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and 37 have been rejected as adding only colorable varia¬ 
tions to the subject matter of the interference counts 
above referred to. For instance the addition of alarms 
where desired in place of or supplementary to an in¬ 
dicator, is a common expedient unworthy of patent recog¬ 
nition. Likewise the use of a screen to assist in liberat¬ 
ing the gas from the mud is of no patentable moment, 
since bailies and like equivalents have long been used for 
the same purpose. 

/s/ A. D. McFadyen 
Examiner 

JPB 

Jesse R. Stone & Lester B. Clark 
2200 Gulf Bldg. 

Houston, Texas 

Filed Dec 8 1953 Harry M. Hull, Clerk 
Mailed May 31 1951 IT. S. Patent Office Board of Appeals 
Appeal No. 24,945 

Hearing: 

May 1, 1951 

IN THE UNITED STATES PATENT OFFICE 
BEFORE THE BOARD OF APPEALS 

Ex parte Alonzo L. Smith 

Application for Patent filed September 16, 1938, Serial 
No. 230,274. Gas Detector for Drilling Muds. 

Messrs. Jesse R. Stone & Lester B. Clark for appellant. 

This is an appeal from the action of the Primary Ex¬ 
aminer finally rejecting claims 3 to 6, inclusive, 8 to 14, 
inclusive, 19, 20, 21, 25, 27 to 30, inclusive, 33, 34, and 
36 to 50, inclusive. No claims have been allowed. 

Claims 11, 12 and 42 are illustrative and read as fol¬ 
lows : 

11. A gas alarm for drilling rigs comprising in com- 
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bination means to trap the gas issuing from the well 
with the drilling mud returns, means to burn the gas so 
trapped to give an indication of the presence thereof, 
and an alarm device operable due to the burning of such 
gas. 

12. In combination with the drilling mud return line 
of a rotary rig, a housing to receive the mud returns, a 
chamber in said housing so that gas separating from 
the mud will rise in said chamber, means to burn the 
gas, means to conduct the gas from said chamber to said 
first means, and means to indicate that gas is being 
burned. 

42. The method of detecting gas which has become 
dilutedly occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas Nvell by the 
drilling of a stratum while the fluid column is main¬ 
tained at a head exceeding the head of the stratum, com¬ 
prising, causing separation of and collecting gas from 
the drilling fluid at the top of the well, as the drilling 
proceeds, in amounts sufficient for analysis and in accord¬ 
ance with increase of gas occluded in successive portions 
of the fluid and making comparative analyses of the col¬ 
lected gas in order to determine such increase. 

Reference considered: 

Hayward, 2,489,180, Nov. 22, 1949. 

Appellant’s appeal as filed on August 30, 1950, includes 
a listing of claims 7 and 31. Claims 7 and 31 have been 
cancelled by the amendments of November 6, 1944, and 
October 13, 1949, respectively, and, accordingly, will not 
be considered by the Board of Appeals. 

The subject matter involved relates to a system for 
detecting the presence of gas in the mud-laden fluid used 
in the drilling of an oil or gas well by the rotary method. 



Appellant discloses a housing 25 in which the returning 
mud-laden fluid is discharged. The gas rises in the 
upper portion 30 of the housing. A vacuum pump 34 
draws the gas with air admitted at 38, through an elec¬ 
trical gas detector or indicator 36, of the combustion 
type. The system permits an operator to observe the 
presence or absence of gas in the returning mud. 

Following an appeal to the Board of Appeals and a 
civil action under Section 4915 R. S., a number of the 
claims have been allowed. 

Subsequently, an interference was declared between ap¬ 
pellant’s application and the application of John T. Hay¬ 
ward, Serial No. 265,470, filed April 1, 1939. Claims 1, 
31, 32 and 35 (originally improperly numbered as 33) 
were the counts of Interference No. 81,858. The party 
Hayward was the junior party. 

After both parties took testimony, the Board of Inter¬ 
ference Examiners, in a decision rendered on October 
2, 1947, awarded priority of invention of the subject 
matter in issue to John T. Hayward, the junior party. 

The senior party Smith (appellant herein) appealed 
from the decision of the Board of Interference Exam¬ 
iners to the Court of Customs and Patent Appeals. 

In a decision rendered on June 28, 1949, the Court of 
Customs and Patent Appeals affirmed the decision of the 
Board of Interference Examiners. See Smith v Hay¬ 
ward, 83 USPQ 123. 

Following the termination of the interference, ex parte 
proceedings were resumed by the Primary Examiner. In 
view of the adverse decision in the interference, the Pri¬ 
mary Examiner reviewed the claims which were pre¬ 
viously allowed. On November 2, .1949, the Primary Ex¬ 
aminer rejected all the claims in the application as being 
unpatentable over the subject matter of the interference 
counts. The Primary Examiner held that the difference 
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set forth in some of the claims merely added colorable 
variations to the subject matter of the interference 
counts. The Examiner’s rejection of the claims was 
based on the fundamental proposition that a losing party 
in an interference is not entitled to claims which are not 
patentable over the subject matter involved in the inter¬ 
ference. considered by itself or in conjunction with other 
known prior art practice. 

The application of the winning party Hayward re¬ 
sulted in a patent on November 22, 1949, No. 2,4S9,1S0. 

On May 1, 1950, appellant filed an amendment re¬ 
instating the counts of the interference as claims 38 to 
41, respectively, which counts were previously cancelled 
(October 13, 1949), and added the nine claims of the Hay¬ 
ward patent as claims 42 to 50, inclusive. 

Appellant presented copies of a report filed on July 
28, 193S. by the Barnsdall Oil Company with the De¬ 
partment of Conservation of the State of Louisiana. It 
is stated that the party Hayward was employed by the 
Barnsdall Oil Company. Appellant contends that the 
report shows that the particular well referred to in the 
testimony of Hayward in the interference as represent¬ 
ing the well on which the invention was successfully 
practiced was, in fact, a bore hole which was dry. A 
notation appears on the copy of the report as follows: 

“ABANDONED AS DRY HOLE: NO GAS OR OIL 

SHOWS.” 

It is appellant’s position that if no gas sands were en¬ 
countered bv Havward, then Havward could not have 
separated any gas from the mud, and that Hayward 
could not have practiced the invention of any of the in¬ 
terference counts as he and his witnesses testified. 

Appellant alleges that the testimony presented by the 
party Hayward in the interference proceeding was in 
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conflict and contrary to the records which appellant dis¬ 
covered subsequent to the interference and that the 
Patent Office, the Court of Customs and Patent Appeals, 
and appellant were misled. It is contended that an 
award of priority could not have been given to the 
party Hayward, if the later discovered record had been 
presented in the interference. 

The Examiner held that the question of priority had 
been decided by the Court of Customs and Patent Ap¬ 
peals (Smith v. Hayward, 83 USPQ 123), and under the 
statute 35 U.S.C. 62; R. S. 4914, that decision “shall 
govern the further proceedings in the case.” The Ex¬ 
aminer stated that “appellant’s contention that the ne-wly 
discovered evidence presented is contradictory of the 
testimony upon which priority to the party Hayward 
was based is not open for consideration by the Exam¬ 
iner.” 

We find no error in the position taken by the Exam¬ 
iner in the above matter. The final decision by the 
Court of Customs and Patent Appeals awarding priority 
to the party Hayward in Interference No. 81,858 is 
res ad judicata so far as the present proceeding is con¬ 
cerned. See United States Rubber Company v. Coe, 64 
USPQ 100; 1945 C. D. 2; and Blackford v. Wilder, 1907 
C. D. 491. 

The effect which the particular “evidence” (discovered 
by appellant in April 1950) might have had, if it had 
been presented in the interference, on the decision 
therein, is not a matter of concern in this ex parte ap¬ 
peal. The Court of Appeals in Blackford v. Wilder 
stated: 

“Whether the former decision was right or 
-wrong, or was induced by the want of the particular 
evidence that was offered in the present case, is not 
the question. However that might be it was final 
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and put an end to the litigation in the first interfer¬ 
ence. It must be held, therefore, as conclusive of 
every question that not only was, but also might have 
been presented and determined in that case.” 

In Civil Action No. 4149-49, Samuel H. Taylor, Jr., 
Park-In Theaters Company and W. W. Smith and V. C. 
Smith v. John A. Marzall, Commissioner of Patents, in 
the United States District Court for the District of 
Columbia, a decision was rendered on March 21, 1951, in 
an action under R. S. 4915 involving a situation some¬ 
what similar to that involved herein. 

The party Taylor was the losing party in an interfer¬ 
ence with a party Josserand. Josserand v. Taylor, 59 
USPQ 140. A petition to reopen the interference, on 
the ground that the party Josserand perpetrated a fraud, 
was denied by the Court of Customs and Patent Appeals, 
Josserand v. Taylor, 72 USPQ 357: 1947 C. D. 15S. After 
ex parte proceedings were resumed in the Taylor appli¬ 
cation, the Board of Appeals affirmed the action of the 
Primary Examiner rejecting the claims, notwithstanding 
the allegations of irregularity in the testimony. Follow¬ 
ing the adverse decision by the Board of Appeals, a suit 
was filed under R. S. 4915. 

In the decision Taylor et al v. Marzall, above cited, 
the following finding of facts was listed: 

“6. After testimony had been taken in the public 
use proceeding, Taylor applied to the Court of 
Custom sand Patent Appeals for a reopening of the 
interference on the ground that the testimony offered 
in the public use proceeding showed the interference 
testimony to be fraudulent. The Court of Customs 
and Patent Appeals, however, refused to reopen the 
case.” 

The following Conclusions of Law were stated: 



“1. The decision of the Court of Customs and 
Patent Appeals holding Josserand to be entitled to 
the reward of priority in Interference No. 78,008 is 
res adjudicata, so far as the present proceeding is 
concerned. 

“2. By reason of the decision of the Court of 
Customs and Patent Appeals in Interference No. 
7S,00S the subject matter in issue in that interfer¬ 
ence and the disclosure of Josserand application 
No. 301,713 are prior art as against the plaintiffs 
here.” 

The complaint was dismissed by Judge D. A. Pine 
on March 21, 1951. 

Irrespective of the propriety or nature of the evidence 
and testimony offered in the interference and in view of 
the decision that appellant was not the first inventor of 
the subject matter involved in the interference, we can¬ 
not avoid the holding that the subject matter in issue 
in that interference is prior art as against appellant 
here. 

CLAIMS 38, 39, 40, 41, 42, 44, 45 AND 48 

Claims 42, 44, 45 and 48 correspond to counts 1, 
2, 4 and 3, respectively, of the interference. Claims 39 
and 40 are duplicates of claims 44 and 48. Claims 38 
and 41 are substantial duplicates of claims 42 and 45. 
The presence of two sets of claims for the same subject 
matter further confuses the record. 

The interference involving counts 1, 2, 3 and 4 having 
been decided in favor of the party Hayward and in view 
of our holding that the decision is res adjudicata and 
that the subject matter in issue in that interference is 
prior art as against appellant, the rejection of claims 38 
to 42, inclusive, 44, 45 and 48 is proper and will be 
sustained. 
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CLAIMS 3, 12, 33, 34, 36, 43, 46 AND 47 

Claims 3, 12, 33, 34, 36 and 47 correspond to pro¬ 
posed counts 5, 6, 4, 7, 9 and 10, respectively, which 
were proposed by the party Smith in a Motion to Amend 
in the interference. 

Claims 43 and 46 are duplicates of claims 34 and 36, 
respectively. The further confusion created by such 
duplication is entirely unwarranted. Same has required 
undue time and effort to keep the record straight. Our 
findings with respect to claims 34 and 36 will, of course, 
apply to claims 43 and 46. 

Count 2 is claim 3 of the Hayward patent and not 
claim 2 as stated by appellant on page 38 of his Brief. 
This claim appears as duplicate claims 39 and 44 in this 
application. 

Deciding the complex issues involved in this appeal is 
not aided by the confused record presented by appellant. 
Needless duplication and improper identification of 
claims have presented great difficulty in tracing the his¬ 
tory of the claims through the various proceedings which 
preceded this appeal. 

The motion of the party Smith to amend the inter¬ 
ference as to counts 4, 5, 6, 7, 9 and 10 was denied by 
the Primary Examiner in his decision of November 27, 
1945. The Primary Examiner held that proposed counts 
4, 5, 7, 9 and 10 were unnecessary in view of the counts 
already in the interference. The Primary Examiner was 
of the opinion that these proposed counts presented in¬ 
sufficient differentiation from the other counts to sustain 
a split award of priority. 

Count 6 was denied on the ground that it was unpatent¬ 
able to the party Hayward in view of a patent to Chalk- 
lev, which patent was antedated by Smith by an affidavit 
under old Rule 75. 
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The motion to add proposed count 8 was granted. The 
interference was reformed and proposed count 8 became 
count 4 of the interference. 

Appellant’s argument with respect to claims 3 and 
36 (46) is that the party Hayward should not have been 
given credit for a reduction to practice for the invention 
of the nature set forth in these claims. This contention 
is based on the records subsequently found by appellant. 
As we stated previously, the final decision holding Hay¬ 
ward to be entitled to an reward of priority is res adjudi- 
cata, and we do not deem it necessary in the present ex 
parte appeal to determine the effect that the particular 
“evidence” might have had in the inter parte interference 
proceedings. 

The rejection of claims 3 and 36 (46) as being un¬ 
patentable to appellant is proper. This rejection will be 
sustained. Claim 47 is deemed to be unpatentable for 
similar reasons. 

Claim 33 is very similar in scope to the counts of the 
interference, especially count 3. This claim is unpatent¬ 
able to appellant for reasons set forth in our discussion 
of claims 3S to 42, inclusive, 44, 45 and 48. 

Claim 12 corresponds to proposed count 6. This claim 
is broader in some respects than the counts of the inter¬ 
ference. Appellant contends that the structure recited 
in claim 12 is not shown or even suggested by the party 
Hayward, because, as alleged, Hayward does not have a 
housing nor does he have a chamber in a housing. It is 
contended that the structure recited in claim 12 was 
never contemplated or shown by Hayward. Appellant’s 
contentions with respect to the readability of the claim 
on the Hayward disclosure are entirely inconsistent with 
the position he took in the interference proceedings. Ap¬ 
pellant, in his motion to amend of July 25, 1945, pro¬ 
posed count 6 as an added count of the interference. In 
said motion, appellant made the following statement: 
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“These claims read so clearly upon the drawing 
of the junior party Hayward as to his application 
Serial Number 265,470 involved in the interference 
proceeding, that it is not deemed necessary to include 
a detailed explanation or application of these claims 
to Havward, because Havward’s invention is directed 
to the rotary method of drilling wells where the 
stream of the drilling mud is circulated into and out 
of the well bore, . . . Hayward, of course, has the 
housing, a chamber for separating the gas, a means 
to burn the gas, and means to bring the gas to the 
combustible meter, along with an indicator to show 
that the gas is being burned.” (Emphasis added). 

The Primary Examiner, in his decision of November 
27, 1945, on the motion to amend, stated that “Count 6, 
proposed by Smith, would be admissible except for the 
fact that it is unpatentable to the party Hayward in 
view of the patent to Chalklev.” 

It is clear from the record that appellant and the Pri¬ 
mary Examiner, during the interference proceedings, 
agreed that claim 12 (proposed count 6) was readable on 
the disclosure shown by the party Hayward. The Pri¬ 
mary Examiner’s refusal to admit this count was not on 
the ground that Hayward’s disclosure could not support 
the count, but because he regarded the count as being 
unpatentable to the party Hayward. It is fundamental 
in interference proceedings that all counts should be pat¬ 
entable to both parties. 

We are entirely unimpressed with the change in the 
position taken by appellant since the interference was 
terminated adversely to him. 

Appellant, in reviewing the interference record, states 
that in view of the testimony offered. Smith reduced the 
invention of this claim to practice prior to any date to 
which Hayward could possibly be entitled. 
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The aforesaid contention is not supported by the de¬ 
cision rendered by the Court of Customs and Patent 
Appeals in Smith v. Hayward. On page 128 of 83 
USPQ the court stated: 

“Appellant was accorded no particular date of con¬ 
ception. On that point the board held that though 
it were assumed appellant had a date of conception 
prior to that of appellee, nevertheless appellant was 
required to establish that he was continuously exer¬ 
cising reasonable diligence during the critical period, 
beginning just prior to appellee’s entry into the field 
on June 22, 193S, and ending on September 16, 1938, 
when appellant filed his application; that appellant 
had not established such diligence during the re¬ 
quired period, and therefore could not prevail in 
the interference proceeding.” 

Appellant’s testimony with respect to the use of a gas 
detector on jars of the returned drilling mud, which he 
tested at places other than at the top of the well, was 
held not to be a testing of the returning mud at the top 
of an oil well. Claim 12 recites the combination of the 
gas detector with “the drilling mud return line of a 
rotary rig. . . Claim 12 can be fairly interpreted to 
require the use of a gas detector at an oil well in com¬ 
bination with means to conduct the gas from the return¬ 
ing mud to the gas detector. We find no indication in 
the decisions by the Board of Interference Examiners or 
the Court of Customs and Patent Appeals that a particu¬ 
lar date was accorded to appellant to show that he was 
the first inventor of the subject matter set forth in 
claim 12. 

Whether claim 12 is patentable to the party Hayward 
is immaterial. The claim is readable on the disclosure 
in the Hayward patent. The records show that Hayward 
■was accorded a prior date with respect to related subject 
matter. Claim 12 describes the apparatus which is em- 
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ployed to carry out the method. We do not find claim 
12 to be sufficiently distinct from the subject matter of 
the interference and the related disclosure of Hayward. 
There is no conclusive evidence that appellant was the 
first inventor of the subject matter involved in this claim. 
The rejection of claim 12 as being unpatentable to appel¬ 
lant will be sustained. 

Claim 34 (43) corresponds to proposed count 7. The 
question of readability of this claim on the disclosure of 
the party Hayward was conceded by appellant and the 
Primary Examiner in the interference proceedings. 
Count 7 was refused to be added to the interference by 
the Examiner, on the ground that it was insufficiently 
different from the counts already in the interference. 
Appellant contends that claim 34 is broader than the 
counts of the interference and that, if it had been en¬ 
tered as a count in the interference proceedings, it would 
have been supported by the reduction to practice by 
Smith and would have caused an award of priority to 
Smith of this claim 34. It is contended that claim 34 is 
not limited to an operation which is continuous or 
limited to an operation which is at the top of the well, 
as required by the interference counts. 

The Examiner stated that he was constrained to in¬ 
terpret claim 34 as covering a continuous analysis at 
the top of the well in view of the limitations “causing 
separation of . . . gas portions ... as the drilling pro¬ 
ceeds.” The Examiner held that the intermittent filling 
of jars and subsequent analysis thereof is not contem¬ 
plated by the claim. The Examiner held that this claim 
is subject to the interference ruling. The Examiner’s 
holding is deemed to be proper. 

We do not agree with appellant in his interpretation 
of the claim. The terms “successive portions” and “the 
intermittent filling” do not connote to us the same act or 
method step as contended by counsel. Considering the 


claim in its entirety, we are of the opinion that it pre¬ 
sents no substantially different concept from the concepts 
defined in the counts of the interference. We are not 
satisfied that if claim 34 or duplicate claim 43 (pro¬ 
posed count 7) would have been a count of the inter¬ 
ference, there would be a difference in the award of 
priority. 

We are not convinced by any of the arguments pre¬ 
sented by appellant that a conclusion should be found 
differing from the conclusion found by the Court of 
Customs and Patent Appeals in the decision of Smith 
v’. Hayward. On page 129 of 83 USPQ, the court stated: 

“Appellant in his argument has limited his dis¬ 
cussion of the counts enumerated in the reason of 
appeal hereinbefore set forth to count 7. Appel¬ 
lant’s proposed count 7 is an allowed claim taken 
from appellee’s application and appellant states with 
reference thereto that while the count still calls for 
the causing of the separation and the collecting of 
the gas from the drilling fluid, it obviouslv reads 
upon and validates the tests as practiced by appel¬ 
lant’s fruit jar method. 

“When the proposed count is considered in the 
light of the examiner’s and the board’s decisions, 
it is clear that the motion was properly denied and 
that the inclusion of the count in the interference 
would effect no difference in the final result ” (Em¬ 
phasis added). 

Claim 34 and duplicate claim 43 were originally claim 
24 of the Hayward application and not claim 27 as 
alleged by appellant on page 38 of the Brief. Appellant 
alleges that a claim of this type was inadvertently 
allowed to Hayward in view of the limitation “causing 
separation of and collecting gas portions. . . .” 

It is to be noted that claims 34 and 43 correspond 
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to proposed count 7 of the interference, and that it was 
appellant who moved to add such a count to the inter¬ 
ference. It would have been useless to add a count to 
the interference which is not patentable to both parties. 
The motion to amend by appellant was a tacit admission 
at that time that the count was patentable to Hayward. 
The reversal of appellant’s position in view of the ad¬ 
verse decision in the interference mav be motivated bv 
a desire to recover that which has been lost. Such re¬ 
versal, however, is not justified by the facts or the law. 

In Civil Action No. 20.9S0, Hayward v. Coe, in the 
District Court of the United States for the District of 
Columbia, a decision was rendered by Justice Bailey on 
July 24, 1944. A copy of this decision appears on pages 
925 to 929 of the Transcript of Record in the inter¬ 
ference, Smith v. Hayward (Patent Appeal Docket No. 
5619). 

Appellant’s allegation that the Court distinguished 
between ‘‘causing” and “allowing” is not confirmed by 
the decision rendered. It is noted that claims 23, 24, 
27 and 29 (of the Hayward application and corresponding 
claims 1, 2, 3 and 4, respectively, in the Hayward 
patent), which the court held to be patentable to Hay¬ 
ward, included the term “causing” or “cause”. The de¬ 
cision does not include any discussion of the distinction 
alleged by appellant herein. The question of Hayward’s 
right to these claims is res ad judicata. We find no neces¬ 
sity for further reviewing this matter in this pro¬ 
ceeding. 

The rejection of claims 3, 12. 33, 34, 36, 43, 46 and 47 
as being unpatentable to appellant will be sustained. 


CLAIMS 49 AND 50 

Claims 49 and 50 correspond to claims S and 9 of the 
Hayward patent. Claims 49 and 50 are related to the 



same general subject matter as was involved in the in¬ 
terference. The award of priority to the party Hayward 
precludes appellant’s right to these claims. The rejection 
of these claims as being unpatentable over the issues of 
the interference is proper. 


CLAIM 37 

Claim 37 differs somewhat from proposed count 10 

offered in the Motion to Amend. Count 10 was deemed 

to be unnecessary bv the Primary Examiner in view of 

• • • 

the remaining counts. We find no patentable distinction 
between claim 27 and the counts of the interference. The 
rejection of this claim as being unpatentable to appellant, 
in view of the adverse decision in the interference, is 
proper. 


CLAIMS 4. 5, 6, 20, 21. 25. 2S, 29 AND 30 

Appellant asserts his right to claims 4, 5, 6, 20, 21, 
25, 28, 29 and 30 on the ground that the newly discovered 
“evidence” shows that the party Hayward could not pos¬ 
sibly have reduced to practice the invention defined in 
these claims. For reasons heretofore stated, we are not 
concerned in this ex parte appeal with the probable effect 
which the “evidence” might have had in the interference. 
There are no significant distinctions between these claims 
and the counts of the interference. The award of priority 
to Hayward precludes the allowance of these claims to 
appellant. The rejection of these claims will be sus¬ 
tained. 

The conventional step of “recording” observed results 
as set forth in claim 21 adds no further patentability to 
the subject matter of the interference. 

The limitation with respect to a trap for receiving 
mud as set forth in claims 28 and 29 finds its equivalent 
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in the return line and baffle plate 5 of Hayward. Same 
does not constitute a further patentable distinction with 
respect to the subject matter of the interference. 


CLAIMS 8, 9, 10, 11, 13, 14, 19 AND 27 

It is contended by appellant that claims S, 9, 10, 11, 
13, 14, 19 and 27 define subject matter which is not dis¬ 
closed by Hayward. 

With respect to the allegation that Hayward does not 
disclose a “chamber” as set forth in claim 8, we refer 
to our holding with respect to claim 12. Irrespective of 
the literal reading of claim S on Hayward’s disclosure, 
we find no patentable distinction in claim 8 over the 
return line 4 and the gas collecting chamber 10 of Hay¬ 
ward, which arrangement is deemed to be the full equiva¬ 
lent of that claimed. 

Claims 9, 10 and 11 include the step of and the means 
for trapping the gas issuing from the well. In Hayward, 
the gas is collected or trapped in the chamber 10 and is 
led to a gas detector. We find no significant distinc¬ 
tions in those claims with respect to Hayward. 

The Examiner’s holding, that the use of an alarm as 
stated in claim 11 in place of or supplementary to an 
indicator is a common and unpatentable expedient, is re¬ 
garded as being proper. 

Claims 13 and 14 include a “screen” through which 
mud entering the housing will pass so as to release gas 
carried by the mud. It is contended that Hayward does 
not disclose such a screen. This difference was not re¬ 
garded as being patentable by the Examiner who states 
“. . . the use of a screen to assist in liberating the gas 
from mud is of no patentable moment, since baffles and 
like equivalents have long been used for the same pur¬ 
pose.” We find no error in the position taken by the 
Examiner. 


333 A 


The argument that Hayward cannot make claims 13 
and 14 and some of the other claims does not impress us. 
The fact, that a winning party in an interference cannot 
make certain claims because of certain differences in the 
claims, does not warrant the allowance of such claims to 
the losing party, if the differences are not of patentable 
significance. Before a patent can be granted to the losing 
party, it must be established that his claims are patent- 
able over the issues of the interference and the disclosure 
of the winning party on which the interfering subject 
matter is based. In the instant case, claims 13 and 14 
include variations with respect to the subject matter of 
the interference which are not of a patentable nature. 

As to claim 19, the allegation, that Hayward does not 
‘‘cause” any separation of the gas, is not pertinent as 
the claim does not specify such “causing”. Furthermore, 
the suction pump and the gas collecting chamber 10 of 
Hayward provide means to “draw off the gas.” Consid¬ 
ering the similarity between the results attained by 
Hayward and appellant’s results and the general simi¬ 
larity in the corresponding arrangement, we do not be¬ 
lieve it necessary to consider whether the terms of the 
claim are literallv readable on Havward, because if not, 
the arrangement claimed is a mechanical equivalent of 
that shown by Hayward, and is not a patentable differ¬ 
ence. 

Claim 27 is deemed to be unpatentable for reasons set 
forth in our discussion of claim 19. With respect to the 
“recording”, the holding made with respect to claim 21 
is applicable to this claim. 

The rejection of claims 8, 9, 10, 11, 13, 14, 19 and 27 
will be sustained. 


We have carefully reviewed the records in the inter¬ 
ference proceeding, the prior decisions by the various 
appellate tribunals, and all the arguments and conten- 
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tions raised by appellant at the Hearing and in his Brief. 
The adjudication that the party Hayward, rather than 
appellant, is the first inventor of the subject matter in¬ 
volved in the interference, is final and res adjudicata. 
This finding will not be modified, in tills ex parte appeal, 
on the basis of “evidence” discovered by appellant sub¬ 
sequent to the decision on the question of priority. 

The fundamental concept of detecting the presence of 
gas in the returning mud used in the rotary drilling of 
an oil or gas well, as set forth in the various claims, is 
disclosed in the Hayward patent which resulted from the 
application involved in the interference. Such claims as 
are the same as the counts of the interference, or of sub¬ 
stantially the same scope as said counts, are clearly un¬ 
patentable to appellant in view of the adverse decision in 
the interference. Likewise, claims which include no fur¬ 
ther patentable distinctions over the counts of the inter¬ 
ference or the disclosure of the winning party, Hayward, 
on which the interfering subject matter was based, are 
also unpatentable to appellant even though such distinc¬ 
tions represent variations not disclosed or claimed by the 
winning party. Before a second patent can be issued, it 
must be shown that the claims relate to subject matter 
which is patentable over the subject matter embraced in 
the patent granted to the party Hayward. We do not 
find the requisite patentable distinctions in appellant’s 
claims. The action of the Examiner in rejecting all the 
claims involved in this appeal is deemed to be proper 
and "will be sustained. 

The decision of the Examiner is affirmed. 

In event of appeal attention is directed to In re Boyce, 
32 CCPA 718; 144 F. (2d) 896; 1944 C. D. 609: 568 
O. G. 568; 63 USPQ 80, in regard to specifically in¬ 
cluding in the appeal notice all grounds of rejection in 
the Examiner’s Statement not expressly overruled by 
the Board. 


/s/ F. J. Porter 

Examiner-in-Chief 

/s/ H. B. Frechof 

Examiner-in-Chief 

(Acting) 

/s/ R. S. Wilson 

Examiner-in-Chief 

(Acting) 

BOARD OF APPEALS 

May 31, 1951. 

Messrs. Jesse R. Stone & Lester B. Clark, 

2200 Gulf Building, 

Houston, Texas. 

Filed Dec 8 1953 Harry M. Hull, Clerk 
Paper No. 51 
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No. 230,274. Gas Detector for Drilling Muds. 


Messrs. Jesse R. Stone & Lester B. Clark for appellant. 


33(5 A 


On Petition for Reconsideration 

Appellant, in requesting reconsideration by the Board 
of Appeals of the decision of May 31, 1951, states that 
our decision made no reference to an affidavit filed by 
Chas. B. Johnson, Jr., on April 20, 1951. This affidavit 
is interpreted by appellant to be a showing that the 
party Hayward was not entitled to priority over the 
party Smith in the Interference No. SI,858. 

While, in our decision, we did not directly mention this 
affidavit, we considered same in conjunction with the 
other arguments presented by appellant in his brief. 
The statements we made in our decision with respect to 
the effectiveness of the later discovered “evidence” are 
equally applicable to the affidavit by Mr. Johnson. In 
our decision, we stated on page 9 that the final decision 
holding Hayward to be entitled to an award of priority 
was res ad judicata, and we did not deem it necessary in 
the present c.r parte appeal to determine the effect that 
the particular “evidence” might have had in the intei 
partes interference proceedings. On page 19 of our de¬ 
cision, we again stated that the adjudication that the 
party Hayward is the first inventor “will not be modified, 
in this ex parte appeal, on the basis of ‘evidence’ dis¬ 
covered by appellant subsequent to the decision on the 
question of priority.” 

The affidavit by Mr. Johnson does not alter our pre¬ 
vious conclusions. 

The petition has been considered but is denied with 
respect to making any change in our decision. 

First Member Retired 
Examiner-in-Chief 

/s/ H. B. Freehof 

Examiner-in-Chief 

(Acting) 



/s/ R. S. Wilson 

Examiner-in-Chief 

(Acting) 

BOARD OF APPEALS 

July 12, 1951. 

Messrs. Jesse R. Stone & Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas. 


Filed Mar 2 1951 Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


129 Filed Aug 18 1953 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALONZO L. SMITH, 

Plaintiff 

v. 

ROBERT C. WATSON, Commissioner of Patents, 

Defendant 

JOHN T. HAYWARD, 

Intervenor 

Civil Action No. 170-52 

Memorandum of Court 

Plaintiff has filed suit to compel the issuance of a 
patent involving the provisions of Section 63 of Title 35 
of the U. S. Code (Section 4915, Revised Statutes), as 
amended. The proceedings, of which this suit is a part, 
have a long history. 
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In September 1938, plaintiff applied for a patent 
(Serial No. 230,274) for a detector for drilling muds, 
which was substantially related to means for detecting 
the presence of gas in the mud-laden fluid used in the 
drilling of an oil or gas well by the rotary method. 

Following an appeal to the Board of Appeals of the 
Patent Office and a civil action in this Court under 
Section 4915, Revised Statutes, as amended, certain 
claims were allowed. 

Thereafter, an interference, No. 81,858, was declared 
between plaintiff's application and the application of 
John T. Hayward, intervenor herein. Claims 1, 31, 32 
and 35 were the counts of this interference. Priority 
was awarded to Hayward. Smith, then, exercising the 
choice allowed to him by Sections 4911 and 4915 R.S., 
35 I7.S.C. 59a and 63, elected to appeal to the Court of 
Customs and Patent Appeals. That Court affirmed the 
decision of the Board of Interference Examiners, 37 
130 C.C.P.A. 718, 176 F.(2nd) 914: petition for re¬ 
hearing was denied by that Court, October 4, 1949. 
Thereafter, Smith filed in the Court of Customs and 
Patent Appeals a petition to reopen Interference No. 
S1.S58, which petition was denied, 39 C.C.P.A. 748, 193 
F.(2nd) 198. 

The primary examiner then resumed in ex parte pro¬ 
ceedings the claims of plaintiff’s application, which had 
been allowed previously, and finally rejected all claims 
in plaintiff’s application No. 230,274 as being unpatent¬ 
able to applicant in view of the record of Interference 
No. 81,858, and refused to allow certain claims, of which 
Nos. 6, 8, 9, 10, 11, 12, 13, 14, 20, 21, 27, 28, 29 and 30 
are herein involved. The Patent Office Board of Appeals 
concurred with the primary examiner, and this action 
followed. Hayward, by permission of Holtzoff, J., has 
intervened. 
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The defendant, Commissioner of Patents, contends that 
all the claims in suit correctly were held unpatentable to 
plaintiff on the ground of res judicata. 

Intervenor Hayward also relies on the defense of res 
judicata and further contends that the claims which plain¬ 
tiff seeks are unpatentable over prior art effective 
against plaintiff. Intervenor relies on certain jurisdic¬ 
tional grounds. 

The question presented here is whether the scope of 
the review of the Court of Customs and Patent Appeals, 
in Interference No. 81,858, was inclusive as to the general 
substance of plaintiff’s invention or whether it was con¬ 
fined to only the claims as set forth in the appeal. 

In the case of Blackford v. Wilder, 288 App.D.C. 535, 
where the facts relating to the question of res judicata 
are strikingly similar, the Court ruled that res judicata 
applied, and in effect held that a decision adverse to a 
party in an interference proceeding disposes of the right 
to every claim that was or could have been presented in 
the proceeding. 

131 In Daniels v. Coe . 73 App. D.C. 54, 116 F.(2nd) 
941, the Court said: 

“An interference determination settles not only the 
claims made but all that could have been presented.” 

See also U. S. Rubber Co. v. Coe, 79 U.S.App.D.C. 300, 
146 F.(2nd) 315. 

The Court has examined the record to determine 
whether plaintiff’s claims are substantially different from 
the matter involved in the interference proceeding, or 
whether they lend only “colorable variation”. 

After a careful study of the claims presented by plain¬ 
tiff, taking into account the diagrams submitted by the 
respective parties, the Court is of the opinion that the 
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claims sought by plaintiff herein are not such as are 
without the scope of the subject matter presented in the 
interference proceeding before the Court of Customs and 
Patent Appeals. In other words, the claims in this suit 
are only details within the framework of the invention 
which was involved in the interference proceeding and 
are, hence, res judicata. 

The objection of the intervenor that the Court lacks 

jurisdiction is without merit. Assuming arguendo, but 

not deciding, that Hayward was a necessary party, that 

defect has been cured bv Havward’s intervention. 

• • 

So far as concerns Hayward’s contention that Smith’s 
claims are unpatentable over prior art, the Court feels 
that as this action is based on the Patent Office’s re¬ 
jection on the ground of res judicata . the Court’s juris¬ 
diction is limited to that ruling and the question of 
unpatentability over prior art is, therefore, not before it. 

The complaint will be dismissed. Settle judgment on 
ten davs’ notice. 

/s/ Walter M. Bastian 
Judge 

August 18, 1953 

• • • • 

132 Filed Oct 6 1953 Harry M. Hull, Clerk 

Judgment 

This action came on to be heard at the April term 
last, and thereupon, upon consideration thereof, it is this 
6th day of October, 1953, 

ADJUDGED that the complaint be and it is hereby 
dismissed, with costs against plaintiff. 

/s/ Walter M. Bastian 
Judge 


APPROVED AS TO FORM: 


/s/ George R. Jones 

Attorney for Plaintiff 

/s/ James P. Burns 

Attorney for Intervenor 

133 Filed Oct 6 1953 Harry M. Hull, Clerk 

Findings of Fact 

1. This is an action brought by plaintiff, Alonzo L. 
Smith, under Section 4915 R. S., 35 IT. S. C. (1946) 63, 
in which plaintiff by his original complaint sought to 
have the Court authorize the issuance of a patent to him 
containing claims 3 to 6, 8 to 14, 19 to 21, 25, 27 to 30, 
33, 34 and 36 to 50, of his application for patent entitled 
‘‘Gas Detector for Drilling Muds,” Serial No. 230,274, 
filed September 16, 1938. 

2. Plaintiff amended his complaint prior to the hear¬ 
ing to include only claims 3 to 6, 8 to 14, 19 to 21, 25, 
27 to 30, 33 and 37, and of said claims, claims 3, 4, 5, 

19, 25, 33 and 37 were withdrawn by plaintiff at the 
hearing, leaving only claims 6, 8, 9, 10, 11, 12, 13, 14, 

20, 21, 27, 28, 29 and 30 for consideration on the merits. 

3. The Smith application here in suit is for a detector 
for drilling muds which is substantially related to means 
for detecting the presence of gas in the mud-laden fluid 
used in drilling an oil or gas well by the rotary 

method. 

134 4. Claims including claims 6, 8, 9, 10, 11, 12, 
13, 14, 21, 27, 28, 29 and 30 of the Smith applica¬ 
tion here in suit were allowed by the Board of Appeals 
of the Patent Office in a decision dated January 1, 1943, 
w’hile claims 1 and 20 of that application were on May 
16, 1944, adjudged allowable to Smith by the District 
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Court of the United States for the District of Columbia, 
in an action under Section 4915 R. S., 35 U. S. C. (1940) 
63, entitled Alonzo L. Smith v. Conway P. Coe, Civil 
Action No. 20,226. 

5. On January 10, 1945, an interference, No. 81,858, 
was declared between the Smith application, Serial No. 
230,274, here in suit, and the application for patent of 
John T. Hayward, the intervenor in the present civil 
action, entitled “Method of Detecting Gas in Well-Drill¬ 
ing Fluids,” Serial No. 265,470, filed April 1, 1939, upon 
which Patent No. 2,4S9,1S0 was granted on November 22, 
1949. Counts 1, 2, 3, and 4 of that interference, respec¬ 
tively, corresponded to claims 31, 32, 1 and 33 of the 
Smith application. 

6. In Interference No. 81,858, priority of invention of 
the subject matter in issue was on October 2, 1947, 
awarded to Hayward by the Board of Interference Ex¬ 
aminers, whereupon Smith, exercising the choice allowed 
to him by Sections 4911 and 4915 R. S., 35 U. S. C. 
(1946) 59a and 63, elected to appeal to the Court of 
Customs and Patent Appeals. 

7. On June 2S, 1949, the Court of Customs and Patent 
Appeals affirmed the decision of the Board of Inter¬ 
ference Examiners, 37 C.C.P.A. 718; 176 F. 2nd 914, and 
on October 4, 1949, denied a petition by Smith for re¬ 
hearing. 

8. Thereafter Smith brought before the Court of 
Customs and Patent Appeals a petition to reopen Inter¬ 
ference No. 81,858, which that Court denied on December 

18, 1951, 39 C. C. P. A. 748; 193 F. 2nd 198. 

135 9. Upon resumption of ex parte prosecution of 

the Smith application, Serial No. 230,274, the Pri¬ 
mary Examiner on May 9, 1950, finally rejected all the 
claims then existing therein, including claims previously 
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found allowable to Smith by the Board of Appeals and 
the District Court of the United States for the District 
of Columbia, as unpatentable to Smith on the ground of 
res judicata, in view of the final award of priority ad¬ 
verse to him in Interference No. 81,858. The final rejec¬ 
tion so entered by the Primary Examiner was affirmed by 
the Board of Appeals of the Patent Office in a decision 
dated May 31, 1951. On July 12, 1951, the Board of 
Appeals denied a petition by Smith for reconsideration. 

10. Plaintiff Smith filed his original complaint on 
January 11, 1952. The original complaint placed in issue, 
among others, all claims of Patent No. 2,489,180, which 
the Patent Office had on November 22, 1949, granted to 
John T. Hayward, the intervenor herein. The original 
complaint was not amended to remove such claims from 
issue until April 13, 1953. 

11. The intervenor, Hayward, brought his original 
motion to intervene on April 3, 1953, and his amended 
motion to intervene on April 16, 1953, and the latter 
motion was granted on April 29, 1953. 

12. The disclosure of the application of intervenor 
Hayward, Serial No. 265,470, which was involved in In¬ 
terference No. 81,858, and of Patent No. 2,489,180, which 
was granted thereon, is the same in substance as the dis¬ 
closure of the application of plaintiff Smith, Serial No. 
230,274, here in suit, by which Smith was represented in 
said interference. 

13. Claims 6, 8, 9, 10, 11, 12, 13, 14, 20, 21, 27, 28, 29, 
and 30, which plaintiff Smith, at present, seeks to 

136 have this Court allow in his application, Serial No. 

230,274, are not substantially different from the 
subject matter expressed in the four counts constituting 
the issue of Interference No. 81,858, but only lend color¬ 
able variations to such subject matter. 
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14. The claims so sought by plaintiff Smith are not 
such as are without the scope of the subject matter pre¬ 
sented in the interference proceeding before the Court 
of Customs and Patent Appeals. 

15. Said claims 6, 8, 9, 10, 11, 12, 13, 14, 20, 21, 27, 
28, 29, and 30 recite only details, of no patentable signifi¬ 
cance, within the framework of the invention which was 
involved in Interference No. 81,858 and are, hence, res 
judicata. 

16. Said claims 6, 8, 9, 10, 11, 12, 13, 14, 20, 21, 27, 
28, 29 and 30 correctly were held unpatentable to plain¬ 
tiff Smith on the ground of res judicata by the Primary 
Examiner and the Board of Appeals. 

17. This Court does not lack jurisdiction because 
plaintiff Smith gave no notice under Section 4915 R. S., 
35 U. S. C. (1946) 63, within the statutory period of 6 
months, to intervenor Hayward, of the filing of his origi¬ 
nal complaint in which he prayed for an adjudication of 
priority as between him and the intervenor and gave no 
notice of the pendency of this Civil Action so initiated. 
Assuming arguendo , but not deciding, that Hayward was 
a necessary party, that defect was cured by Hayward’s 
intervention. 

18. The question of unpatentability of the claims here 
in suit over cited prior art, raised solely by intervenor 

Hayward, is not properly before the Court. This 
137 Civil Action is based on the rejection in the Pat¬ 
ent Office of such claims on the ground of res judi¬ 
cata and the Court’s jurisdiction is limited to that ruling. 

Conclusions of Law 

1. The decision by the Board of Interference Exami¬ 
ners, adverse to plaintiff Smith, in Interference No. 81,- 
858, as affirmed by the Court of Customs and Patent 
Appeals, disposed of plaintiff’s right to every claim that 
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was or could have been presented in that priority pro¬ 
ceeding. 

2. An interference determination settled not only the 
claims made, but all that could have been presented. 

3. Plaintiff Smith having been unsuccessful in Inter¬ 
ference No. SI,858 is disentitled to receive a patent for 
the subject matter controlled by the decision therein. 

4. Plaintiff is not entitled to a patent containing any 

of claims 3 to 6. 8 to 14, 19 to 21, 25, 27 to 30, 33, and 
37 of his application Serial No. 230,274 in suit. 

5. The complaint should be dismissed as to all of the 
just enumerated claims of plaintiff’s application in suit. 

/%/ Walter M. Bastian 
Judge 

October 6th, 1953. 

• • • • 

138 Filed Nov 20 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Alonzo L. Smith, plaintiff 
in the above entitled action, hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment entered in this action on October 6, 
1953. 

ALONZO L. SMITH 
By /s/ George R. Jones 
George R. Jones 

c/o Beale and Jones 

711 Fourteenth Street, N. W. 

Washington 5, D. C. 

Telephone Na. 8-4304 
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/s/ Edward A. Haight 
Edward A. Haight 
c/o Haight, Goldstein & 
Haight 

209 South LaSalle Street 
Chicago 4, Illinois 
Counsel for Plaintiff 


139 Certificate of Service 

I, George R. Jones, counsel for Alonzo L. Smith, plain¬ 
tiff, hereby certify that, on the 20th day of November, 
1953, I served the foregoing “Notice of Appeal” upon 
the Commissioner of Patents, United States Patent Office, 
Washington 25, D. C., by leaving a copy thereof with 
the clerk or person in charge at the Office of the Solici¬ 
tor of the United States Patent Office in the Commerce 
Building, Washington 25, D. C., and upon James P. 
Burns, counsel for John T. Hayward, Intervenor, 850 
Munsey Building, Washington 4, D. C., by leaving a copy 
thereof with the clerk or other person in charge at the 
aforementioned address. 

Notwithstanding the foregoing, the Clerk is requested 
to serve a copy of the foregoing “Notice of Appeal”, on 
the defendant and the intervenor. 

/s/ George R. Jones 
George R. Jones 

• • • • 

140 Filed Nov 20 1953 Harry M. Hull, Clerk 

Designation of Contents of Record on Appeal 

The Plaintiff serves on the Defendant and the Inter¬ 
venor and files with the District Court the following 
designation of the portions of the record, proceedings 
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and evidence to be contained in the record on appeal in 
accordance -with the provisions of Rule 75(a) of the Fed¬ 
eral Rules of Civil Procedure: 

1. The complaint filed January 11, 1952. 

2. Answer to the complaint filed January 25, 1952. 

3. Motion to intervene as a party defendant under 
Rule 24 filed April 3,1953. 

4. Amendment to the complaint filed April 13, 1953. 

5. Answer to the amended complaint filed April 16, 
1953. 

6. Amended motion to intervene as a party defendant 
under Rule 24 of the Federal Rules of Civil Procedure 

filed April 17, 1953. 

141 7. Plaintiff’s opposition to motion to intervene 

as defendant filed April 24, 1953. 

S. Order granting leave to intervene as party defend¬ 
ant dated April 29, 1953. 

9. Intervenor’s answer to complaint as amended filed 
May 4, 1953. 

10. Motion of intervenor to dismiss complaint filed 
May 20, 1953. 

11. Order of May 27, 1953, denying motion to dis¬ 
miss. 

12. Transcript of proceedings before Judge Bastian 
on May 28-29, 1953, pages 1-69, filed July 2, 1953. 

13. Exhibits offered at the trial as follows: 

a. Plaintiff’s Exhibits 

IA. (Pending application of Smith, Vol. I) 

IB. (Pending application of Smith, Vol. II) 


2A. (Transcript of Record of Interference No. 81,858, 
Hayward v. Smith, U.S. Court of Custom and Patent Ap¬ 
peals, Vol. I), and 

2B. (Transcript of Record of Interference No. 81,858, 
Hayward v. Smith, U. S. Court of Custom and Patent 
Appeals, Vol. 2) 

b. Defendant’s Exhibits 

1. Patent Office record of Plaintiff’s application 

c. Intervenor’s Exhibit 1 (Prior art cited in prosecu¬ 
tion of Plaintiff’s application); 

Intervenor’s Exhibit 2 (Searle Patent No. 1,894,713); 
Tntervenor’s Exhibit 3 (Sketch which was Smith Exhibit 
30 in the Interference): and 

Intervenor’s Exhibit 4 (brochure of Petroleum Instru- 
ment Company) 

142 14. Memorandum of court by Judge Walter M. 

Bastian dated August 18, 1953. 

15. Findings of fact and conclusions of law and judg¬ 
ment dated October 6,1953. 

16. Notice of appeal filed with this designation. 

17. Cost bond filed with this designation. 

18. This designation. 

19. Clerk’s certificate. 

/s/ George R. Jones 
George R. Jones 
c/o Beale and Jones 
711 Fourteenth Street, N. W. 
Washington 5, D. C. 

Telephone Na. 8-4304 
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/s/ Edward A. Haight 
Edward A. Haight 
c/o Haight, Goldstein & 
Haight 

209 South LaSalle Street 
Chicago 4, Illinois 


145 Filed Dec 7 1953 Harry M. Hull, Clerk 

Stipulation 

It is hereby stipulated by and between counsel for the 
parties in the above-entitled cause that the Plaintiff’s 
‘‘Designation of Contents Of Record On Appeal” filed 
November 20, 1953, in accordance with the provisions of 
Rule 75(a) of the Federal Rules of Civil Procedure be 
amended to include the following: 

7a. Transcript of proceedings before Judge Holtzoff 
on April 28, 1953, beginning with line 11 on page 4 and 
extending through line 9 on page 5, thereof. 

/s/ E. L. Reynolds 
E. L. Reynolds 
Solicitor U. S. Patent Office 
Washington 25, D. C. 

Counsel for Defendant 

/s/ George R. Jones 
George R. Jones 
711 Fourteenth St., N. W. 
Washington 5, D. C. 

Counsel for Plaintiff 

/s/ James P. Burns 
James P. Bums 
850 Munsey Building 
Washington 4, D. C. 

Counsel for Intervenor 


December 7, 1953 
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Filed Dec 7 1953 Harry M. Hull, Clerk 


Stipulation As To Matter To be Printed 
In A Joint Appendix 

It is hereby stipulated by and between counsel for 
the parties in the above-entitled cause that the following 
matters be printed in a joint appendix: 

1. Complaint filed January 11, 1952 

2. Answer to complaint filed January 25, 1952 

3. Order dated February 19, 1953, substituting Robert 
C. Watson as defendant 

4. Amendment to complaint filed April 13, 1953 

5. Answer to amended complaint filed April 16, 1953 

6. Transcript of proceedings before Judge Holtzoff on 
April 2S, 1953, beginning with line 11 on page 4 and ex¬ 
tending through line 9 on page 5, thereof 

7. Intervenors answer to amended complaint filed May 
4, 1953 

147 S. Transcript of proceedings before Judge Bas- 
tian on May 28-29, 1953, pages 24, 2S-30, 34, and 

41-65 

9. Portions of Plaintiff’s Exhibits 1-A and 1-B, as 
follows: 

a. Page 1 of Amendment A (Paper No. 4) filed Au¬ 
gust 30, 1939 

b. Page 1 of Amendment C (Paper No. 6) filed Octo¬ 
ber 13, 1939 

c. Page 1 and the paragraph beginning with line 8 of 
page 8 of Amendment D (Paper No. 8) filed June 4, 1940 

d. Pages 1-3 and the paragraph beginning with line 6 
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of pages 16 of Amendment F (Paper No. 13) filed Janu¬ 
ary 21, 1941 

e. Pages 1-2 of Amendment G (Paper No. 14) filed 
April 21, 1941 

/. Page 1, the first full paragraph and the first sen¬ 
tence of the next paragraph on page 4 of Amendment H 
(Paper No. 18) filed October 13,1941 

g. Pages 1-3 of Amendment K (Paper No. 33) filed 
July 28, 1945 

h. Interference brief (Paper No. 31) 

i. Interference letter (Paper No. 32) mailed January 
10, 1945 

10. Portions of Plaintiff’s Exhibit 2-A as follows: 

a. Pages 6-27 (Hayward original application) 

b. Pages 29-39 (Smith original application) 

c. Pages 61-64 (Declaration and reformation of the 
interference) 

d. Pages 359-371 (Q 1 through cross-examination to 
Pielop) 

e. Pages 373-384 (Q 1 through XQ 6 Muriel) 

f. Pages 385-387 (Q 1 through XQ 5 to Morrissey) 

g. Pages 388-406 (Q 1 through XQ 14 to Thayer) 

h. Pages 407-413 (Q 1 through XQ 413 to Smith) 

i. Pages 414-417 (Q 1 through XQ 3 to Watson) 

j. Pages 423-424 (Q 1-7 to Smith) 

148 k. Pages 436-453 (Q 66-160 to Smith) 
l. Pages 464-484 (Q 253-405 to Smith) 

m. Pages 485-490 (Q 408-439 to Smith) 
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11. Portions of Plaintiff’s Exhibit 2-B as follows: 

a. Pages 633-674 (Decision of Primary Examiner on 
Motions, and Decision of Board of Interference Exami¬ 
ners) 

b. Page S19 (top half of page) 

c. Pages S34-S35 (Q 1-7 to Souther) 

d. Pages S50-S52 (Q S7-100 to Souther) 

e. Page 871 (XQ 255-257 to Souther) 

/. Pages S85-SS8 (Hayward bill of particulars in R.S. 
4915 action) 

g. Page 903 

h. Pages 922-926 

i. Pages 927-929 

12. Defendant’s Exhibits as follows: 

' a. Exhibit A (Hayward patent 2,489,180) 

b. Exhibit C (Final rejection) 

c. Exhibit D (Examiner’s statement) 

d. Exhibit E (Decision of the Board of Appeals) 

e. Exhibit F (Decision of the Board of Appeals on 
reconsideration) 

13. Intervenor’s Exhibits as follows: 

a. Exhibit 2 

b. Exhibit 3 

c. Exhibit 4 

14. Memorandum Opinion of Judge Bastian, August 
18, 1953 

15. Findings of Fact, Conclusion of Law and Judg¬ 
ment dated October 6, 1953 


16. Notice of Appeal filed November 20, 1953 

17. Designation of the contents of the record on ap¬ 
peal 

149 18. Stipulation of parties to amendment of 

Plaintiff’s Designation of Contents of Record on 
Appeal 

19. Stipulation of parties as to matters to be printed 
in joint Appendix 

/s/ E. L. Reynolds 
E. L. Reynolds 
Solicitor U. S. Patent Office 
Washington 25, D. C. 

Counsel for Defendant 

/s/ George R. Jones 
George R. Jones 
711 Fourteenth St., N. W. 
Washington 5, D. C. 

Counsel for Plaintiff 

/s/ James P. Burns 
James P. Burns 
850 Munsev Building 
Washington 4, D. C. 

Counsel for Intervenor 


December 7, 1953 
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This Invention relates to a method for detect¬ 
ing gas and particularly to a method for detect¬ 
ing and measuring combustible gas in hydraulic 
fluids employed in rotary well drilling. 

In the drilling of oil or gas wells, wherein a 
hydraulic fluid such as a suspension of clay or 
earthy materials in water and called a “mud¬ 
laden fluid” is circulated through the well dur¬ 
ing the drilling thereof, particularly by rotary 
drilling, by conventional practice, the specific 
gravity of the circulating fluid is controlled, or¬ 
dinarily, so that the head of fluid in the well is 
greater than the pressure of oil or gas which it is 
expected will be encountered at points in the 
well. This procedure is followed in order to pre¬ 
vent the pressure of a gas formation, which may 
be encountered, from exceeding that of the fluid 
head pressure and causing “blow-outs.” whereby 
the fluid is blown from the well with disastrous 
consequences which, in some cases, may result in 
complete construction of the well and endanger 
lives and property in the vicinity of the well. 

While this procedure is advantageous for pro¬ 
tecting the well during drilling, it is disadvan¬ 
tageous in that the excess pressure of the hy¬ 
draulic fluid prevents the entrance into the well 
of gas from an encountered gas-containing for¬ 
mation. with the result that such formation may 
entirely escape detection of the drill operators 
and become "mudded-off” or sealed by the cir¬ 
culating mud fluid, and erroneously cause the 
well to become abandoned as a non-producer. 
Also, as oil is very often found in immediate or 
adjacent association with gas, failure to detect 
the presence of gas substantially immediately 
after penetration by the drill into the gas forma¬ 
tion. may cause the driller to continue entirely 
through the oil-containing formation and also 
mud-off that formation. This is particularly true 
where, as is often the case, the oil-containing 
formation is quite thin, that is. only a few feet 
thick. The danger is heightened greatly by the 
fact that oil and gas formations are usually sandy 
formations, which are relatively soft and will be 
very quickly traversed by the drill unless com¬ 
paratively exact knowledge of the location of 
such formations is known before-hand and the 
approach of the drill thereto very carefully con¬ 
trolled. 

Since as noted, the pressure of the fluid column 
in the well is ordinarily controlled to exceed that 
of any pas formation which may be encountered, 
only that relatively small quantity of gas. which 
is contained in the “core.” i. e.. the relatively 
small cylinder of formation cut out by the drill 
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traversing the formation, will escape Into the 
fluid, and recognition of the gas formation must 
rely wholly upon the prompt detection of thl* 
small quantity of gas in the fluid. The following 
6 example will serve to illustrate the relatively 
minute quantities of gas which will be present in 
the mud fluid under a normal set of drilling con¬ 
ditions: A well Is being drilled at a depth of 6000 
feet where a gas-containing formation is en- 
10 countered. The formation pressure is approxi¬ 
mately 3000 pounds per square inch. The mud 
fluid in the well has a specific gravity of 1.38 pro¬ 
ducing a fluid column pressure at the bottom of 
the well of approximately 3600 pounds per square 
15 inch or approximately 600 pounds per square inch 
greater than that of the gas formation. Ob¬ 
viously under these conditions, substantially no 
gas will escape into the well from the gas forma¬ 
tion and the only gas entering the circulating 
20 fluid will be that relatively small amount of gas 
present in the cuttings comprising the core or 
cylinder of the formation being cut out by the 
drill bit. Assume the diameter of the bore of the 
well is nine inches, a conventional size. The vol- 
25 ume of each lineal foot of the cylinder of gas 
formation drilled will be approximately 763 cubic 
Inches. If we assume a porosity of 25 per cent, 
that is. the pore space in the formation in which 
the gas is held constitutes 25 percent of the vol- 
30 ume of the formation, then it is evident that the 
total volume of gas in one lineal foot of the cylin¬ 
der of formation will be approximately 191 cubic 
Inches at a pressure of 3000 pounds per square 
inch. When the fluid containing this quantity 
35 of gas reaches the surface of the ground, the pres¬ 
sure will be reduced to substantially atmospheric 
pressure, and disregarding the factor of tem¬ 
perature. the gas will expand roughly 200 time* 
its previous volume, or to a volume of 38,200 
40 cubic Inches. However, as the mud fluid is ordi¬ 
narily circulated through the well at a rate of 
approximately 100 barrels per lineal foot drilled, 
the 38400 cubic inches of gas will be distributed 
through 100 barrels of mud fluid, and upon cal- 
45 culation, it will be found that the mud fluid, when 
it reaches the top of the well, will contain only 
about 3.9% by volume of gas. Such a small 
quantity of gas is practically Impossible to de¬ 
tect by ordinary inspection methods, due to the 
50 fact that the mud fluids ordinarily used in drill¬ 
ing are generally very viscous and have gel-like 
properties which cause the minute globules of gas 
to be strongly occluded in the fluid to an extent, 
in many cases, that substantially none of the gas 
65 will escape from the fluid, even when the fluid 
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is allowed to stand for hours In the open air. 

As a result of such conditions, the drill may com¬ 
pletely traverse the gas formation without de¬ 
tection of the gas formation by the drill operator. 

The present Invention provides a ready and 5 
accurate method for detecting combustible gas, 
such as hydrocarbon gas. which is dllutedly dis¬ 
persed in fluids such as the hydraulic mud fluids 
above described. 

Generally stated, and in accordance with this 10 
invention, the method of detecting gas which has 
become dllutedly occluded in the circulating 
mud-laden fluid employed in the drilling of an oil 
or gas well by the drilling of a stratum while the 
fluid column is maintained at a head exceeding IS 
the head of the stratum, comprises, causing sep¬ 
aration of and collecting gas from the drilling 
fluid at the top of the well, as the drilling pro¬ 
ceeds. in amounts sufficient for analysis, and 
making analyses of the gas. Preferably, gas por- 20 
tions are collected from successive portions of 
the drilling fluid, and the percentages of the gas 
in successive portions are determined. The re¬ 
lease of the gas is caused at a rate sufficient for 
continuous analyses, so that a continuous analy- 25 
sis of the collected gas is made. In accordance 
with an embodiment of this invention, the gas is 
separated from the fluid by applying a gas- 
releasing force to the fluid as by passing air over 
the fluid. 30 

In accordance with an illustrative embodiment 
of this invention the dllutedly dispersed gas from 
a flowing stream of hydraulic fluid, such as well 
drilling fluids, is mixed with a volume of air which 
is continuously proportioned to the volume of gas 35 
evolved so as to provide a known constant volume 
of the resulting mixture of gaseous fluids, which 
is then analyzed, preferably by the well known 
hot filament method, to determine the percentage 
of gas in the mixture. The method is preferably 40 
applied by flowing the hydraulic fluid through a 
closed collecting zone to which the vacuum Is 
applied, and admitting the air to the collecting 
zone through an orifice under the control of the 
vacuum applied. Thus as the volume of gas 45 
evolved changes, the volume of air drawn into 
the collecting zone will change proportionally so 
as to provide a constant volume of gas-air mix¬ 
ture in the collecting zone. By continuously with¬ 
drawing a constant volume mixture of gaseous 60 
fluid from the collecting zone, which is ordinarily 
effected through a flow meter by the suction 
applied to produce the vacuum in the collecting 
zone, the change in the relative proportion of gas 
in the gaseous fluid can be continuously deter- 65 
mined by analysis, and this provides a measure 
of the rate of evolution of the gas from the 
hydraulic fluid, whereby the operators will be 
promptly apprised when the quantity of gas In 
the hydraulic fluid approaches dangerous pro- 60 
portions, and when sub-surface strata of varying 
gas content are encountered. 

One of the objects of this invention, therefore, 
is to provide a method of detecting gas. which 
has become dllutedly occluded in the circulating 65 
mud-laden fluid employed in the drilling of an oil 
or gas well by the drilling of a stratum while the 
fluid column is maintained at a head exceeding 
the head of the stratum. 

Another object is to detect small quantities of 70 
such gas occluded In such fluids by collecting such 
gases evolved from the fluid, in admixture with 
air.Introduced therein by constant volume regu¬ 
lation. as under a vacuum, and analyzing the air- 
gas mixture. j§ 
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Other objects and advantages of this invention 
will be apparent from the following detailed de¬ 
scription taken in conjunction with the accom¬ 
panying drawing which illustrates, more or less, 
diagrammatically. an arrangement of apparatus 
which is adapted for successfully performin g the 
method of this invention. 

Referring to the drawing, the numeral I desig¬ 
nates a section of the ordinary surface racing 
extending into a well which is being drilled by 
the well known rotary method. A hollow drill 
pipe 2 extends axially of the casing to the bottom 
of the well turning the usual drill bit, not shown, 
in the conventional manner. Hydraulic fluid 3, 
such as a mud slurry commonly employed In such 
well drilling and which is ordinarily of such spe¬ 
cific gravity as to maintain a fluid pressure in the 
well bore greater than the pressures in the trav¬ 
ersed formations, is circulated through the well in 
the usual manner through the interior of drill 
pipe 2 to the bottom of the well where it picks up 
the cuttings produced there by the action of the 
drill bit and carries such cuttings together with 
any naturally contained gas or other fluids up¬ 
ward toward the surface of the ground through 
the annular space between the drill pipe 2 and the 
bore of the well, thence through the annular 
spaces between the drill pipe and the inner wall 
of surface casing I whence the hydraulic fluid 
cuttings and contained fluids are discharged 
through a fluid disc h a r ge pipe 4 through which 
the mud fluids and cuttings are conveyed to the 
usual settling pits, not shown, and thence back 
to the suction of the conventional fluid circu¬ 
lating pump, also not shown. The portions of 
the apparatus described but not shown are well 
known and their functions well understood by 
those skilled in the art, and, therefore are not 
further elaborated or illustrated. 

A gate 5 is hingedly mounted at 6 in conduit 4 
at a point spaced some distance from the point 
where conduit 4 connects to casing I and is pro¬ 
vided at its upper end with an angularly extend¬ 
ing arm 7 on which is mounted a movable counter¬ 
balance 8. By suitable adjustment of counter¬ 
balance 8 on arm 7, gate 8 is automatically 
adapted to be held normally closed or partially 
closed against the flow of hydraulic fluid through 
conduit 4 and to thereby maintain the portion of 
the conduit between casing I and gate 5 sub¬ 
stantially full of hydraulic fluid at all times. The 
portion of conduit between casing I and gate 5 is 
designated liquid seal trap 8. 

A hollow gas collecting chamber IB constructed 
of metal or other suitable rigid material and open 
at Its lower end is connected into the upper sur¬ 
face of conduit 4 between casing I and gate 5. 
The open lower end of chamber 10 being in open 
communication with the interior of the conduit. 
The connection between chamber 10 and conduit 
4 is made air tight to prevent entrance of uncon¬ 
trolled extraneous air into the chamber. 

An orifice tube 11 of fixed area is positioned in 
the side of chamber 10 at a point above the nor¬ 
mal level of liquid in trap 9 and chamber 10. A 
tube 12 has one end connected to the upper end 
of chamber 10 in communication with the interior 
thereof, and has its other end connected to a 
dilution orifice chamber IS. which is provided 
with a re placable orifice tube 14 in one wall 
thereof, and with an outlet pipe 15 In another 
wall thereof. Outlet pipe 15 leads through a 
meter 18 into a gas detector 19. which Is prefer¬ 
ably of the electric hot filament type of well 
known design commonly emoloyed for detecting 


8 , 488,180 


358 A 


5 

small amounts of combustible gases In air. De¬ 
tector f I Is preferably provided with an Indicating 
meter 28 which Indicates the percentage of gas In 
the gaseous fluids passing through the detector. 
It will be understood that indicating member 28 
may be of the recording type so as to provide a 
continuous record of the percentage of gas In the 
gaseous fluid being analyzed. Conduit IS ex¬ 
tends through detector 19 and connects to a 
vacuum pump IT. which functions to draw gas¬ 
eous fluids from chamber 18 through tube 12. ori¬ 
fice chamber 18, pipe 18. meter 18 and detector 
19; the gaseous fluid thus drawn through this 
apparatus being discharged to the air through 
pipe IS. Since a hot filament detector of the type 
described Is operative generally only with very 
small amounts of gaseous fluids, a pipe 20 a fitted 
with a valve 21 Is provided to by-pass fluid pass¬ 
ing through pipe IS around detector 19 and into 
the suction of vacuum pump IT. A pipe 22 fitted 
with a valve 22 is connected into pipe IS on the 
suction side of vacuum pump IT to provide means 
for regulating the vacuum applied by the pump. 

A valved by-pass connection 24 Is provided be¬ 
tween tube 12 and outlet pipe 15 in order to per¬ 
mit routing of gaseous fluid flowing from chamber 
18 around dilution orifice chamber IS. since such 
dilution orifice is generally required wily in con¬ 
nection with those types of gas detectors which 
are operative for detecting only very small con¬ 
centrations of combustible gases in air. Where 
other types of detectors are employed, the dilu¬ 
tion orifice chamber 13 need not be used. A 
vacuum gauge 28 is connected into pipe 15 for 
Indicating the pressure in the apparatus ahead of 
meter 18. 

The above described apparatus is employed in 
the following manner: 

Hydraulic well fluid, such as described above, 
and containing well cuttings and hydrocarbon 
gas emerges from the top of the well and over¬ 
flows from fixin g | through conduit 4 where it 
flows through liquid seal trap 9 on its way to the 
settling pits and circulating pumps. As the fluid 
passes through liquid seal trap 9. it will pass 
under the open end of chamber 10 in which a 
slight vacuum is maintained by means of vacuum 
pump IT. Gas evolving from the fluid, the evo¬ 
lution of gas being assisted by the reduced pres¬ 
sure in chamber 10. will enter chamber 10. At 
the same time, by virtue of the reduced pressure, 
a quantity of air will be drawn into chamber 10 
through orifice tube II. The vacuum main¬ 
tained in chamber 10 is so regulated by means of 
valve 23 that the quantity of air entering chamber 
10 will be sufllicent to continuously purge the por¬ 
tion of chamber 10 above orifice tube 11 and the 
pipes and apparatus connecting the chamber to 
detector 19 of all the gas being continuously 
evolved from the hydraulic fluid. The total vol¬ 
ume of gaseous fluid drawn through pipe 15 will 
be measured by means of meter IS and by hold¬ 
ing the metered volume constarft by the described 
pressure regulation, the volume of air drawn Into 
chamber 19 through orifice tube 11 will be auto¬ 
matically adjusted in accordance with the volume 
of gas evolved from the hydraulic fluid, so that 
any changes In the rate of evolution of gas from 
the hydraulic fluid will be immediately reflected 
In the subsequent analysis in detector 19. By 
means of the described liquid seal arrangement 
provided for the open end of chamber 18. no ex¬ 
traneous unknown quantities of air can enter the 
apparatus to Improperly alter the analysis. 

The mixture of air and gas produced In cham- 
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ber 19 as described will be drawn there fr o m 
under the suction applied by vacuum pump IT. 
through tube 12 then through dilution orifice 
chamber 13, where an additional quantity of air, 
6 proportioned to the mixture In accordance with 
the relative areas of orifice 14 and tube 12 and 
pipe IB. will be mixed with the air-gas mixture 
from chamber 19 to further dilute the mixture so 
that the concentration of the gas In the diluted 
10 mixture will be wi thin the limits of the particular 
form of detector 19. This final mixture then 
passes through meter 18 to detector 19. 81nce hot 
filament detectors of the type referred to are 
operative only on relatively minute amounts of 
15 gaseous fluid, about 90 percent of the diluted mix¬ 
ture Is ordinarily by-passed around the detector 
through pipe 2BA and valve 21 to the suction of 
pump IT. The remaining 10 percent passes 
through the detector 19 and is analyzed therein 
20 In the usual way and the percentage of gas in 
the mixture indicated on meter 29. It will be 
understood, of course, that the detection and 
Indicating apparatus may be compensated for the 
fixed dilution effected in dilution orifice chamber 
25 13. so that the reading of meter 29 will give 
directly the percentage of gas In the mixture from 
chamber 18. Where a detector Is used which does 
not require the extra dilution effected In orifice 
chamber 13. this portion of the apparatus may be 
50 by-passed by closing the by-pass valves In tube 
12 and pipe 15. opening the valve in by-pass 24 
and routing the gas-air mixture through by-pass 
24 directly to meter 18. 

The step of introducing air Into chamber 19, 
35 as by the orifice II in an amount sufficient to 
continuously purge the chamber and connecting 
pipes is very Important in assuring that changes 
in the rate of evolution of gas from the hydraulic 
fluid will be immediately and accurately detected 
40 In detector 19. 

If no air were introduced in chamber 19 with 
the orifice chamber 13 omitted, then only pure gas 
would be drawn through the apparatus and there 
would then be no way of discovering a change In 
45 the rate of evolution of the gas. On the other 
hand, if a variable or unknown quantity of air 
were allowed to enter chamber 16, the percentages 
of gas determined by detector 19 would be mean¬ 
ingless. Again, if less air than is sufficient to 
50 completely and continuously purge chamber 19 
was Introduced therein, excessive percentages of 
gas would be indicated by detector 19 and would, 
therefore, be meaningless. 

Therefore, by regulating the introduction of 
55 air Into chamber 10 In the manner described, to 
maintain a constant flow of air-gas mixture 
through the chamber and connecting pipes and 
In an amount sufficient to keep these portions of 
the apparatus continuously purged, the changes 
60 in the quantity of gas evolved from the hydraulic 
fluid will appear directly in the analysis. At the 
same time, by adding air to the evolved gas, a 
sufficient volume of gaseous fluid will be provided 
to bring the gas. immediately after its escape 
66 from the mud fluid, to the detection apparatus, 
otherwise, when the quantities of gas are small, 
substantial Intervals of time may elapse before 
the gas can flow from chamber 10 to the detection 
apparatus. Of course, when no gas is present In 
70 the drilling fluid, only air will be passing through 
detector 19 and no gas indication will appear 
therein. 

It will be evident, therefore, from the foregoing, 
that a novel method has been disclosed for con- 
75 tlnuously detecting the presence of gas In drilling 
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fluid and for continuously detecting changes In 
the quantity of gas In the drilling fluid during 
the drilling of a well. 

It will be understood that numerous changes 
may be made In the details of the apparatus de¬ 
scribed and Illustrated. Various modifications of 
the liquid sealed gas trap, orifices and valves may 
also be used, all without departing from the scope 
of the appended claims. 

By circulating a measured volume of hydraulic 
fluid through the well as a measured rate, this 
method of gas detection may be employed to 
locate the sub-surface strata from which the gas 
comes, and the well logged In this manner. Such 
a logging method Is disclosed In my co-pending 
application Serial No. 187,619, filed January 29. 
1937, which Is now Patent 2,214,674, for a Method 
of logging wells. 

It will also be understood, that the described 
method for detecting gas may be applied to the 
hydraulic fluids, both as such fluids enter and as 
they leave the well and any changes in gas con¬ 
tent of the fluid effected in the well may be deter¬ 
mined by this method, by employing a correction 
factor based upon the volume of fluid flowing 
through the drill pipe and annular space between 
the drill pipe and the bore of the well. This com¬ 
parison method Is also described in detail in 
application Serial Number 187,619, referred to 
above. 

While theories have been put forward, this has 
been done to facilitate the explanation, and it 
will be understood that this invention is not lim¬ 
ited to any particular theory. It will also be 
understood that the invention Is susceptible of 
various embodiments within the scope of the 
appended claims. 

What I cW™ and desire to secure by Letters 
Patent is: 

1. The method of detecting gas which has 
become dllutedly occluded in the circulating mud¬ 
laden fluid employed in the drilling of an oil or 
gas well by the drilling of a stratum while the 
flu id column is maintained at a head exceeding 
the head of the stratum, comprising, causing sep¬ 
aration of and collecting gas from the drilling 
fluid at the top of the well, as the drilling pro¬ 
ceeds. In amounts sufficient for analysis and in 
accordance with increase of gas occluded in suc¬ 
cessive portions of the fluid and making compara¬ 
tive analyses of the collected gas in order to de¬ 
termine such Increase. 

2. The method of detecting gas which has be¬ 
come dllutedly occluded in the circulating mud¬ 
laden fluid employed In the drilling of an oil or 
gas well by the drilling of a stratum while the 
fluid column Is maintained at a head exceeding 
the head of the stratum, comprising, causing 
separation of and collecting gas portions from 
successive portions of the drilling fluid, as the 
drilling proceeds, in amounts sufficient for anal¬ 
ysis and In accordance with Increase of gas oc¬ 
cluded in successive portions of the fluid and 
determining increases of the gas occluded in the 
successive portions. 

3. The method of detecting gas which has be¬ 
come dllutedly occluded in the circulating mud¬ 
laden fluid employed In the drilling of an oil or 
gas well by the drilling of a stratum while the 
fluid column Is maintained at a head exceeding 
the head of the stratum, comprising, applying a 
gas-releasing force to the drilling fluid at the top 
of the well, as the drilling proceeds. In order to 
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cause gas to evolve therefrom In accordance with 
increase of gas occluded In successive portions of 
the fluid, collecting the gas as evolved from suc¬ 
cessive portions of the fluid and mixing air there- 
5 with, and determining the increase of the gas 
evolved from successive portions. * 

4. The method of detecting gas which has be¬ 
come dllutedly occluded In the circulated mud¬ 
laden fluid employed in the drilling of an oil or 

10 gas well by the drilling of a stratum while the 
fluid column Is maintained at a head exceeding 
the head of the stratum, comprising, causing 
separation of and collecting gas from the drilling 
fluid at the top of the well under atmospheric 
15 temperatures, as the drilling proceeds, in amounts 
sufficient for analysis, and making analyses for 
the collected gas. 

5. The method for detecting gas which has be¬ 
come dllutedly occluded in the circulating mud- 

20 laden fluid employed In rotary well drilling while 
the fluid column Is maintained at a head exceed¬ 
ing the head of the stratum being drilled, which 
comprises, flowing a stream of the fluid through 
a collecting zone, therein collecting gas evolved 
05 from said fluid in passage through said zone, mix¬ 
ing with the evolved gas in said zone a volume 
of air controllably proportioned to the volume 
of the evolved gas. withdrawing the resulting 
mixture of gas and air from said zone, and mak- 
30 lng an analysis for the gas In said resulting mix¬ 
ture. 

6 . The method for continuously detecting gas 
which lias become dllutedly occluded in the cir¬ 
culating mud-laden fluid employed In rotary well 

35 drilling while the fluid column is maintained at 
a head exceeding the head of the stratum being 
drilled, which comprises, flowing a stream of the 
fluid leaving a well through a collecting zone, 
therein continuously collecting gas evolved from 
40 said fluid In passage through said zone, continu¬ 
ously mixing with the evolved gas In said zone 
a volume of air controllably proportioned to the 
volume of the evolving gas. continuously with¬ 
drawing the resulting mixture of gas and air 
45 from said zone, and continuously determining 
the gas In said resulting mixture. 

7. In the art of drilling wells by the rotary 
method, where a stream of drilling mud is circu¬ 
lated into and out of the well bore, the method 

50 of continuously determining the presence or ab¬ 
sence of gas In the returning mud as an Indica¬ 
tion of the penetration of a gas bearing forma¬ 
tion which Includes the steps of. allowing the 
separation of gas from the stream of returning 
55 mud, and indicating to the operator that gas is 
separating. 

8 . The method of detecting gas which has be¬ 
come dllutedly occluded In the circulating mud¬ 
laden fluid employed in the drilling of an oil or 

00 *as well by the drilling of a stratum while the 
fluid column Is maintained at a head exceeding 
the head of the stratum, comprising, causing sep¬ 
aration of gas from the drilling fluid at the top 
of the well, as the drilling proceeds, in amounts 
05 sufficient for analysis and in accordance with In¬ 
crease or decrease of gas occluded in successive 
portions of the drilling fluid, mixing the sepa¬ 
rated gas with air to provide a continuous and 
subst an t i al l y unvarying flow of air-gas mixture 
70 In which the gas content varies in response to 
changes in the amount of gas separating from the 
drilling fluid, and Tr>a k 1 ng continuous quantita¬ 
tive determinations of the combustible gas con¬ 
tent of said air-gas mixture. 

75 9. The method of detecting gas which h°* be- 
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come dllutedly occluded In the circulating mud¬ 
laden fluid employed In the drilling of an oil or 
gas well by the drilling of a stratum while the 
fluid column Is maintained at a head exceeding 
the head of the stratum and circulated In meas- 8 
ured volume and at a measured rate comprising, 
causing separation of gas from the drilling fluid 
at the top of the well, as the drilling proceeds. In 
amounts sufficient for analysis and In accordance 
with Increase or decrease of gas occluded In sue- 10 
cessive portions of the drilling fluid, mixing the 
separated gas with air to provide a continuous 
and substantially unvarying flow of air-gas mix¬ 
ture In which the gas content varies In response 
to changes In the amount of gas separating from is 
the drilling fluid, subjecting a constant metered 
flow of the air-gas mixture to analysis for com¬ 
bustible gas. and making continuous quantitative 
determinations of the combustible gas content of 
said air-gas mixture. 20 

JOHN T. HAYWARD. 
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UNITED STATES PATENT OFFICE 


CLARENCE C. BICARLE, OF TAFT. CALIFORNIA 
SELT CLEAVING CENTRIFUGAL SIEVE 
Application lied Inly 28, 1930. Serial Vo. 471,174. 


My invention relates to improvements in 
frclf-oleaning centrifugal sieves, and it con¬ 
sists in the combinations, constructions and 
operations hereinafter described and claimed. 
5 An object of my invention is to provide 
a centrifugal sieve which is primarily de¬ 
signed to be used in connection with oil well 
drilling and is used to remove cuttings, other 
solid particles, and gas from the mud as it 
10 Comes out of tlie o pening on a luLarv rig. 
Tlie mud is then used again, and since it is 
Tiffed ffom~t h e fo rei gn particles it w-ill save 
Vveftf an d Ica fTon (he mud pump, casing and 
“drill pipe. Furthermore, the valves on the 
15 mud pumps will not become clogged, and 
this saves a shutting down of the mechanism. 

The top of the device is enclosed with a 
cone-shaiied cover for retaining the gas lib¬ 
erated from the mud, and samples of this gas 
20 may be taken, thereby furnishing valuable 
information as to the quality of the gas and 
as to the formation in which drilling is taking 
place. The removing of the gas will prevent 
the mud from be coming “cut-up” and the 
20 mud can be used for a longer period of time 

T han is at present po-sjibl gr—j - : 

" Other objects and advantages will appear 
as the. specification proceeds, and the novel 
features of the invention will- be particu- 
90 larly pointed out in the claims hereto an¬ 
nexed. 

My invention is illustrated in the accom¬ 
panying drawing, in which: 
u Figure 1 is a top plan view of the device, 
and 

Figure 2 is a vertical section through the 
device. 

In carrying out my invention I provide a 
40 frame 1 in which is disposed a cylindrical¬ 
shaped member 2 having a bottom 3 for con¬ 
veying the screened mud to an outlet pipe 4. 
A conical-shaped sieve 5 is mounted upon a 
base 6, and the latter is rotated by means 
48 of a stub shaft 7 that carries a bevel gear 8 
meshing with a second bevel gear 9. The 
base rotates upon a standard 10 that also 
acts as a housing for the gears 8 and 9. 

The source of power in the present in- 
00 stance comprises a motor 11 working through 
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a clutch 12 and rotating a shaft 13 that car¬ 
ries the l>evel gear 9. The sieve 5 has a wire 
mesh of any desired gauge, and this mesh is 
line enough to prevent cuttings and other 
solid particles from passing into the tempo- *• 
ran- reservoir formed by the cylindrical 
member 2 and the bottom 3. The whirling of 
the sieve and the fact that it is cone-shaped 
causes the heavier particles to be thrown out 
from the top of the sieve by centrifugal *> 
force. 

These particles of foreign matter drop into 
a trough 14 that encircles the cylinder 2. 
The trough is kept clean by paddles 15 that 
arc carried by arms 16, the latter being rig- 8® 
idly secured to a sleeve 17 that is rotatably 
mounted in a bearing 18. The sleeve carries 
a bevel gear 19 that meshes with a second 
licvel gear 20, and the latter gear is oper¬ 
atively connected to the shaft 13 by reduction 70 
gearing 21 and 22. The pipe 23 conveying 
the mud from the well being drilled passes 
through the sleeve 17 and thence into 
the sieve 5 at a point near the bottom. The 
paddles 15 force the foreign matter to an 75 
outlet opening 24 (see Figure 1). 

I provide means for trapping the gas freed 
from the mud, and this consists oi a dome¬ 
shaped member or hood 25 that houses the 
sieve. An outlet pipe 26 leads from the top 80 
of the dome 25 and a valve 27 controls the 
flow of gas escaping from the top of the 
member 25. 

From the foregoing description of the vari¬ 
ous parts of the device, the operation thereof 85 
may be readily understood. 

It is obvious that the sieve 5 may be in the 
shape of a cone, bowl, or a disc the aides of 
which form some angle with respect to the 
horizontal. The slope of the sides and the 00 
mesh of the screen depends upon the quality 
of the material handled. The sieve is re¬ 
volved at a high speed, which causes the ma¬ 
terial discharged at the bottom of the sieve to 
be thrown outward and against the sides 09 
thereof. The mud will pass throug h the 
.sieve, while the foreign particles will roll or 
slide toward the rim of the sieve and will be 
delivered to the annular channel 14. 1(M 

The device is practically automatic in op- 
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eration and effectually removes all cuttings 
and other solid particles. The gas is also lib- 
crated from the mud, and sa mples oflh isgas 
may be taken by means of the pipe 2 6. The 
6 machine does away with the mud ditch and 
makes the mud last longer, thus reducing the 
cost of operation on pumps and increasing the 
life of tnc casing and arill pipe. Valuable 
information may be obtained from samples 
20 of the gas and the cuttings. It should be 
noted that the machine may be used to sepa¬ 
rate solids of different coarseness, and there¬ 
fore has a commercial use outside of the oil 


fields. 


15 Although I have shown and described one 
embodiment of my invention, it is to be un- 
. derstood that the same is susceptible of vari¬ 
ous changes, and I reserve the right to em¬ 
ploy such changes as may come within the 
20 scope of the claims hereto attached. 

I claim: 

1. A self-cleaning centrifugal sieve com¬ 
prising a rotatable circular sieve having its 
wall extending upwardly and outwardly 

25 from the base, means for rotating the sieve, a 
circular channel encircling the upper open 
end of the sieve, the rim of the sieve being 
disposed substantially in registry with the 
inner wall of the channel, an outlet for the 
so channel, and paddles movable in the channel 
for cleaning it. 

2. A device for continuously cleaning mud 
used in oil well drilling machinery compris¬ 
ing a rotatable conical-shaped sieve, a tem- 

35 porary reservoir enclosing the sieve for re¬ 
ceiving material passed through the sieve, an 
outlet for the reservoir, a circular channel en¬ 
circling the open top of the sieve, said chan¬ 
nel having an outlet, paddles movable in the 
40 channel for directing material to the outlet, 
a dome-shaped casing covering the top of the 
sieve for temporarily trapping gases liber¬ 
ated from the mud and an outlet pipe leading 
from the top of the casing. 

45 3. The herein described method of continu¬ 

ously cleaning rotary drilling mud which con¬ 
sists in centrifuging and screening the mud 
for separating the solids and gas from the 
mud and in trapping the gas. 
w CLARENCE C. SEARLE. 
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COMPLETE INSTRUMENT AND MOUNTED GAS TRAP 


WELL GAS LOGGER 


The logging of wells by analysis of the returning mud is widely used throughout the oil world 
and has proven to be a service that provides valuable information. 

The Well Gas Logger detects and records the minute gas shows returning from the drilled forma¬ 
tions and the relative gas volume in same. This instrument wo* first introduced to the industry in 1938 and 
has been developed to its present automatic recording stage. The Well Logger is entirely automatic in its 
operation, requiring only a chart change every 24 hours. It is designed to be adaptable to any type of rig. 

USES OF THE WELL GAS LOGGER 

This sensitive recording logging instrument detects and measures the relative volume of minute 
gas shows coming up in the mud from the formations as each formation is being drilled. The common 
uses for this "Iron Man Geologist" are as follows: 

First—To indicate when to take a core. When a change in formation drilling is noticed, drill into 
the new formation 2 feet and then circulate the returns to the surface. If the Gas Logger records a gas 
showing, a core may be taken; otherwise continue drilling. 

Second—Drill stem test points—when gas is indicated in a change of formation and the new 
formation gives a good gas kick on the Well Gas Logger. 

Third—Interpretation of electric logs as to formations containing gas as detected and logged by the 
Well Gas Logger. 

Fourth—Side wall coring points as indicated by the gas kicks on the Well Gas Logger chart at 
various depths during the drilling of the well. 

The Well Gas Logger detects and records shows of gos that cannet be detected by eye or electric 
logging and is a constant "watch dog" on the mud returns of the well. 
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RECORDER OF INSTRUMENT VACUUM AND POWER SUPPLY 
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The returning mud flow is passed through a mud-gas trap in which the 
minute amounts of gas present in the mud are caused to rise to the mud surface. 
A constant vacuum is applied to the trap and these minute gas shows arc readily 
separated from the mud surface by the vacuum and passed to the platinum 
filament in the sensitive gas detector with a mixture of air. The gas is burned 
on the filament in the instrument, which causes an electrical bridge to un¬ 
balance and drive a recording pen across the chart scale; recording the volume 
of gas present. The gas-air mixture is washed through a water bath to insure 
a clean mixture passing into the instrument from the mud trap. 


The Well Gas Logger is operated from the rig electrical system. A 
positive action motor driven vacuum pump is used in the instrument for the 
vacuum source. The instrument is operated from 110 Volts A.C. or D.C. 
current. It can be furnished for 220 Volt operation. The electrical equipment 
is underwriter approved. 


The Well Gas Logger is easy to transport and install. The mud trap 
is welded into the flow line or installed in the mud box ahead of the shaker. 
A rubber hose connects the trap to ine instrument. The complete instru¬ 
ment is self-contained and housed in a steel weatherproof cabinet. The 
instrument is connected to the rig lighting system by a simple elec¬ 
trical plug. Total weight of the complete instrument is 340 pounds. 
The size is 42" high, 24" wide and 20" in depth. 

Equipment for gas testing of cuttings can be provided at 
a slight additional charge upon request. 


The recorder chart is changed every 24 hours. The ink well 
of the recorder is filled every 7 days. The instrument storage battery 
is watered every 2 weeks. The oil in the vacuum gear pump is 
checked every 30 days. The operation of the instrument is that 
simple. 
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The logging of wells by mud onolysis is widely 
used and recognized as a valuable tool for obtaining 
information concerning what the bit is drilling in the 
nature of gas or oil formations. This instrument is in 
wide use throughout the United States and in foreign 
operations. Its operation is simple and positive. The use 
of the Weil Gas Logger will save you time and money in 
your coring program, testing, etc. You get the information 
as you drill. Operators drilling wildcat wells or wells in 


badly faulted areas require all the information possible 
to obtain for coring aid testing. Gas logging provides 
such information. 

The Well Gas Logger instrument can be used at a 
great saving over commercial logging operator prices. A 
saving of as much as 30% is very common. The most 
valuable part of the logging service is generally recognized 
as gas detection, as it is a basis for the presence of gas 
or oil in a formation. 


RENTAL INFORMATION 

The Well Gas Logger is offered on a nominal monthly 
rental basis, f.o.b. Houston, Texas. If the instrument is 
installed by Petroleum Instrument Company, a charge 
is made for time and truck mileage. Complete in¬ 
structions are furnished with the equipment. Patents 
pending on methods and apparatus. Write, wire 
or call for prices. 



^eiroieum C onyrcrnu 


2200 West Alabama, P. O. Box 6252 
HOUSTON, TEXAS, U.S.A. 

Sold tor Export: 

BECKLEY. HAITOM & HICKMAN 
30 Rockefeller Plaza 
NEW YORK 20, NEW YORK 
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No. 12,031 

STATEMENT OF QUESTIONS PRESENTED 


1. The principal question is whether a decision ad¬ 
verse to the senior party in an interference is res judicata 
as to patentability of claims remaining in the senior 
party’s application where (1) the senior party’s reduction 
to practice (prior to the junior party’s conception) was 
rejected in the interference as not having met the specific 
limitations of the counts; (2) other claims not containing 
those specific limitations had been presented and found 
allowable to the senior party prior to the declaration of 
the interference; and (3) one or more of such other 
claims not containing the specific limitations were not 
patentable to the winner of the interference who made 
no attempt to have them put in issue but instead moved 
to dissolve the interference. 

2. A subsidiary question, or restatement of the first 
question presented, is whether an interference determina¬ 
tion, which turned upon specific limitations in the inter¬ 
ference counts, is res judicata as to other claims which 
had previously been found allowable to the senior party, 
which do not contain the specific limitations upon which 
the interference determination turned, and which contain 
additional limitations not present in the interference 
counts and some of which are not found in the junior 
party’s disclosure. 
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Htttfrii States (Eoart at Appeals 

For the District of Columbia Circuit 


No. 12,031 


Alonzo L. Smith 

Appellant, 

vs. 

Robert C. Watson, Commissioner of Patents, 
John T. Hayward 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is a Civil Action under R. S. 4915, 35 U.S.C. 63, 
by plaintiff-appellant, Alonzo L. Smith, the applicant in 
application for Letters Patent Serial No. 230,274, filed 
September 16, 1948, against defendant-appellee Robert C. 
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Watson, Commissioner of Patents, for a judgment au¬ 
thorizing the Commissioner to issue a patent on that 
application to plaintiff-appellant. The jurisdiction is set 
out in the Complaint (Joint App. 2A). 

The intervenor-appellee John T. Hayward moved to 
intervene as a party defendant under Rule 24, Federal 
Rules of Civil Procedure, and an order granting leave to 
intervene as party defendant was entered April 29, 1953. 

This appeal is under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 

The District Court accurately stated the case as fol¬ 
lows (Joint App. 337A-338A): 

‘‘Plaintiff has filed suit to compel the issuance of a 
patent involving the provisions of Section 63 of Title 
35 of the U.S. Code (Section 4915, Revised Statutes), 
as amended. The proceedings, of which this suit is a 
part, have a long history. 

In September 193S, plaintiff applied for a patent 
(Serial No. 230,274) for a detector for drilling muds, 
which was substantially related to means for detect¬ 
ing the presence of gas in the mud-laden fluid used 
in the drilling of an oil or gas v’ell by the rotary 
method. 

Following an appeal to the Board of Appeals of 
the Patent Office and a civil action in this Court 
under Section 4915, Revised Statutes, as amended, 
certain claims were allowed. 

Thereafter, an interference. No. 81,858, was de¬ 
clared between plaintiff’s application and the appli¬ 
cation of John T. Hayward, intervenor herein. 
Claims 1, 31, 32 and 35 were the counts of this inter¬ 
ference. Priority w*as awarded to Hayward, Smith, 
then, exercising the choice allow^ed to him by Sec¬ 
tions 4911 and 4915 R.S., 35 F.S.C. 59a and 63, 
elected to appeal to the Court of Customs and Pat¬ 
ent Appeals. That Court affirmed the decision of the 
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Board of Interference Examiners, 37 C.C.P.A. (Pat¬ 
ents) 71S, 176 F. (2nd) 914; petition for rehearing 
was denied by that Court, October 4, 1949. There¬ 
after, Smith filed in the Court of Customs and Pat¬ 
ent Appeals a petition to reopen Interference No. 
81,858, which petition was denied, 39 C.C.P.A. (Pat¬ 
ents) 748, 193 F. (2nd) 198. 

The Primary Examiner then resumed in ex parte 
proceedings the claims of plaintiff’s application, 
which had been allowed previously and finally re¬ 
jected all claims in plaintiff’s application No. 230,274 
as being unpatentable to applicant in view of the 
record of Interference No. 81,S5S, and refused to 
allow certain claims, of which Nos. 6, 8, 9, 10, 11, 12, 
13, 14, 20, 21, 27, 2S, 29 and 30 are herein involved. 
The Patent Office Board of Appeals concurred with 
the Primary Examiner, and this action followed. Hay¬ 
ward, by permission of Holtzoff, J., has intervened.” 

The District Court dismissed the complaint holding that 
the Patent Office had properly ruled that the claims now 
sought are barred to applicant by res judicata. (Joint 
App. 337A-33SA) 

The patent application of appellant, Alonzo L. Smith, 
hereinafter referred to as “Smith”, is entitled “Gas De¬ 
tector for Drilling Muds” (Joint App. 136A). In drilling 
for oil or gas by the rotary method, a bit is attached to 
the lower end of the drill stem which is rotated to dis¬ 
integrate the formation. Flushing fluid or drilling mud 
is simultaneously circulated down through the drill stem 
to the bit vdiere it is discharged to pick up cuttings and 
carry them out of the wrell bore to the surface (Joint App. 
21A-22A). When a gas bearing formation is penetrated, 
the mud will pick up quantities of gas (Joint App. 24A, 
137A). The gas will, of course, lighten the mud, and if 
the hydrostatic pressure of the mud on the formation is 
lowered too much, the well may blow out (Joint App. 
26A). For this reason and also because finding the gas 
bearing formation itself or the oil bearing formation fre- 
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quently found beneath a gas-bearing formation is the 
very object of the drilling, operators are interested in 
knowing when a gas-bearing formation has been pene¬ 
trated (Joint App. 26A and 27A). One of Smith’s ob¬ 
jects was to provide means and a method for ascertaining 
the presence of even the most minute quantities of gas in 
the drilling mud returned to the surface. The drawings 
of Smith’s application are reproduced on page 354A of 
the Joint Appendix. The Board of Appeals summarized 
Smith’s disclosure as follows (Joint App. 31SA-319A) : 

“The subject matter involved relates to a system 
for detecting the presence of gas in the mud-laden 
fluid used in the drilling of an oil or gas wrell by the 
rotary method. Appellant discloses a housing 25 in 
which the returning mud-laden fluid is discharged. 
The gas rises in the upper portion 30 of the housing. 
A vacuum pump 34 draw's the gas with air admitted 
at 38, through an electrical gas detector or indicator 
36, of the combustion type. The system permits an 
operator to observe the presence or absence of gas 
in the returning mud.” 

After the allowance to Smith of a number of claims, 
which included all of the claims sought in the present 
action, an interference, No. S1,S5S was declared between 
Smith and John T. Hayw'ard, Intervenor in this action, 
thereinafter called “Hayward”. Priority of the interfer¬ 
ence counts was aw-arded to Hayward and affirmed by 
the Court of Customs and Patent Appeals (176 F. (2d) 
914, 37 C.C.P.A. (Patents) 718: Petition to Reopen, 193 
F. (2d) 19S, 39 C.C.P.A. (Patents) 748). Haywrard was 
held to have established conception as early as June 22, 
1934, and reduction to practice of the counts of the 
interference during July and August, 1938. Smith was 
shown to have had equipment built and tested it in 1937 
and the spring of 1938. As showm by the opinion of the 
Court of Customs and Patent Appeals, Smith relied upon 
two types of work. He inserted a hose in the open end 
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of the flow line as the mud discharged at the top of the 
well and by an electrical gas detector, which he had 
designed and had manufactured (Joint App. 152A-162A, 
1S1A-188A, 203A-215A), determined the presence or ab¬ 
sence of gas at that point. Although this type test showed 
utility of the broad method, it was held not to meet var¬ 
ious limitations of the counts (176 F. (2d) 920-1). A sec¬ 
ond and more important type of test by Smith was to 
collect samples of the mud at intervals in .-jars which were 
sealed. He then took the mud samples to a convenient 
location a short distance from the well, and analyzed 
them for gas content (Joint App. 171A-177A, 1S8A- 
190A, 192A-193A, 199A-200A, 218A-221A, 224A, 229A- 
234A, 237A-244A). This work was held not to constitute 
a reduction to practice of the counts of the interference 
because in carrying the samples from the well site before 
separating and analyzing the gas content of the mud, 
Smith was held not to have separated and collected the 
gas from the mud “at the top of the well, as the drilling 
proceeds” (Counts 1, 2 and 4) and not to have been 
“continuously determining” (Count 3) the presence or 
absence of gas in “the stream of returning mud” (176 
F. (2d) 919-920). 

Other claims which had been held allowable to Smith 
prior to the declaration of interference, although more 
limited in other respects, were not limited (as the inter¬ 
ference counts were construed to be limited) to actual 
separation and detection of gas at the well site . Hay¬ 
ward, the junior party, made no effort to have any of 
the other claims already allowed to Smith included in 
the interference but on the contrary moved to dissolve 
the interference (Joint App. 252A). 

Following the termination of the interference, the Pri¬ 
mary Examiner in the ex parte proceedings on Smith’s 
application finally rejected all claims as being unpatent¬ 
able to Smith in view of the interference (Joint App. 
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315A). The Patent Office Board of Appeals affirmed 
(Joint App. 317A) and this action followed. 

Before the trial of this action, Hayward was granted 
leave to intervene (Joint App. 14A). At the trial the 
record in the interference proceeding and the Patent 
Office file on the ex parte prosecution of Smith’s applica¬ 
tion were offered in evidence. In addition, Smith pro¬ 
duced evidence to show the importance of applying 
vacuum to the mud, a feature disclosed and claimed by 
Smith, but a feature not disclosed by Hayward and, in¬ 
deed, disclaimed by him in a 4915 action which preceded 
the interference (Joint App. 299A-300A, 307A-308A). 
Smith also produced evidence showing the utility of his 
method of detecting gas regardless of whether the actual 
separation and detecting of the presence of gas is con¬ 
ducted at the well site (Joint App. 25A-26A). 

The District Court dismissed Smith’s complaint on 
the ground that the Patent Office Board of Appeals had 
correctly held that all claims were unpatentable to plain¬ 
tiff on the ground of res judicata (Joint App. 337A- 
340A). 

In this action, Smith seeks (Joint App. 17A) allowance 
of Claims 6, 8-14 inclusive, 20, 21 and 27-30 inclusive. 
These claims, as amended and allowed prior to the decla¬ 
ration of the interference, are set forth in the Joint Ap¬ 
pendix at pages 57A to 61A inclusive. 

Count 1 of the interference (Joint App. 117A) is re¬ 
produced below with emphasis on the limitation which 
Smith was held not to have met because he tested samples 
at a point removed from the well site instead of testing 
them at the well itself. 

“The method of detecting gas which has become di- 
lutedly occluded in the circulating mud-laden fluid 
employed in the drilling of an oil or gas well by the 
drilling of a stratum while the fluid column is main- 
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tained at a head exceeding the head of the stratum, 
comprising, causing separation of and collecting gas 
from the drilling fluid at. the top of the well , as the 
drilling proceeds , in amounts sufficient for analysis 
and in accordance with increase of gas occluded in 
successive portions of the fluid and making compara¬ 
tive analyses of the collected gas in order to de¬ 
termine such increase.” 

Claim 30, one of the claims here sought, which was 
found allowable to Smith prior to the declaration of the 
interference and which does not contain the limitation 
upon which determination of the interference turned is 
reproduced below: 

“A method of detecting very small percentages of 
gas in drilling mud which comprises reducing the 
pressure on the mud from the well before it is re¬ 
leased to the atmosphere, drawing off gas separating 
from the mud, and changing the electrical character¬ 
istics of an electric circuit by burning the gas in non¬ 
explosive form as an indication of the amount of the 
gas thus obtained”. 

THE STATUTES INVOLVED 

R.S. 4915; February 9, 1893, c. 74, §9, 27 Stat. 436; 
March 2, 1927, c. 273, §11, 44 Stat. 1336; March 2, 1929, 
c. 488, §2 (b), 45 Stat. 1476; August 5, 1939, c. 451, §4, 
53 Stat. 1212. 

“Whenever a patent on application is refused by 
the Board of Appeals or whenever any applicant 
is dissatisfied with the decision of the board of in¬ 
terference examiners, the applicant, unless appeal 
has been taken to the United States Court of Cus¬ 
toms and Patent Appeals, and such appeal is pend¬ 
ing or has been decided, in which case no action may 
be" brought under this section, may have remedy by 
bill in equity, if filed within six months after such 
refusal or decision; and the court having cognizance 
thereof, on notice to adverse parties and other due 
proceedings had, may adjudge that such applicant 
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is entitled, according to law, to receive a patent for 
his invention, as specified in his claim or for any 
part thereof, as the facts in the case may appear. 
And such adjudication, if it be in favor of the right 
of the applicant, shall authorize the commissioner to 
issue such patent on the applicant filing in the Patent 
Office a copy of the adjudication and otherwise com¬ 
plying with the requirements of law. In all cases 
where there is no opposing party a copy of the bill 
shall be served on the commissioner; and all the ex¬ 
penses of the proceedings shall be paid by the ap¬ 
plicant, whether the final decision in his favor or 
not. In all suits brought hereunder -where there are 
adverse parties the record in the Patent Office shall 
be admitted in whole or in part, on motion of either 
party, subject to such terms and conditions as to 
costs, expenses, and the further cross-examination of 
the witnesses as the court may impose, without preju¬ 
dice, however, to the right of the parties to take 
further testimony. The testimony and exhibits, or 
parts thereof, of the record in the Patent Office 
when admitted shall have the same force and effect 
as if originally taken and produced in the suit.” 

Act of June 25, 194S, c. 646, 62 Stat. 929, as amended 
October 31, 1951, c. 655, §48, 65 Stat. 726, II.S.C.A. Title 
28 §1291. 

“The courts of appeals shall have jurisdiction of ap¬ 
peals from all final decisions of the district courts of 
the United States, the District Court for the Terri¬ 
tory of Alaska, the United States District Court for 
the District of the Canal Zone, and the District Court 
of the Virgin Islands, except where a direct review 
may be had in the Supreme Court.” 

STATEMENT OF POINTS 

(1) An interference determination does not settle, 
as res judicata, claims which were presented by the los¬ 
ing party in his application before the declaration of the 
interference and which were found to be patentable to 
him. 
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(2) An interference determination does not settle, as 
res judicata , claims which the junior party did not at¬ 
tempt to add to the interference; and, as to which, he 
expressly took the position he did not make such claims. 

(3) An interference determination does not settle, as 
res judicata , claims found to be patentable to the senior 
party before the declaration of the interference and un¬ 
patentable to the junior party when the senior party 
sought to introduce them into the interference. 

(4) The decision of the District Court failed to recog¬ 
nize the distinction made by this Court in Daniels v. Coe 
73 App. D.C. 54, 116 F(2d) 941 between that case and 
the case of In re Long 23 C.C.P.A. (Patents) 1078, S3 
F(2d) 45S; and, therefore, failed to appreciate that the 
Long case should be controlling here. 

(5) If an interference determination turns upon a 
certain limitation in the counts the decision in that inter¬ 
ference is not res judicata as to claims which do not con¬ 
tain that limitation and which were previously found to 
be patentable to the losing party. 

(6) The apparatus claims sought here, including claim 
12 which (1) was held patentable to Smith before the 
declaration of the interference, (2) Smith attempted to 
introduce into the interference, (3) Hayward expressly 
stated he did not make, and (4) was held unpatentable to 
Hayward, are patentable over the interference counts 
and the interference determination is not res judicata as 
to these claims. 

(7) The apparatus claims sought here are directed 
to patentable improvements over the Hayward invention 
and are not directed to details within the framework of 
the invention which was involved in the interference pro¬ 
ceeding as was held by the District Court; but, assuming 
arguendo that they were, this is not a proper test of res 
judicata . 
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(S) The claims sought here which were allowed to 
Smith along with claims which became the counts of the 
interference were, of necessity under the practice of the 
Patent Office, patentablv distinct from one another and 
the interference determination is not res judicata as to 
such claims. 

(9) The method claims sought here recite the perform¬ 
ance of steps which are not disclosed by Hayward and 
Hayward could not make such claims. 

(10) It is res judicata that Hayward does not disclose 
reducing the pressure in a chamber into which the drilling 
mud is introduced to extract the gas therefrom in view of 
the proceedings in Hayward’s R.S. 4915 action wherein 
the Commissioner of Patents argued, Hayward acquiesced 
and the District Court ruled that Hayward did not use 
sub-atmospheric pressure to extract the gas from the mud. 

(11) Plaintiff is entitled to a patent on the applica¬ 
tion in suit involving the claims thereof. 


SUMMARY OF ARGUMENT 

The District Court held that the decision in Interfer¬ 
ence Xo. S1,S5S, Smith v. Hayward, was res judicata as 
to the claims sought in this action brought by Smith 
against the Commissioner of Patents, and based this de¬ 
cision on the decisions in Blackford v. Wilder 28 App. 
D.C.535, 1907 C.D.491; Dmiels v. Coe 73 App. D.C. 54, 
110 F (2d) 941; and United States Rubber Company v. 
Coe 79 App. D.C. 305, 140 F (2d) 315. These decisions 
were controlled by facts which are not present in this 
action. In each of these decisions the claims "were sought 
by the losing party of a preceding interference who pre¬ 
sented the claims in his application by amendment after 
the termination of the interference. The claims here 
sought by Smith were presented in his application before 
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the preceding interference was declared and were found 
to be patentable to him. 

The decision of this Court in Darnels v. Coe distin¬ 
guished that case from the cases of ex parte McCauley 
37 I'.S.P.Q. (548, and In re Long. 23 C.C.P.A. (Patents) 
1078, S3 F (2d) 45S; and, in doing so, pointed out the 
factors which would distinguish a case from the general 
rule of Blackford v. Wilder. These factors include: (1) 
presentation of the broader claim by the losing party 
before the interference is declared, (2) failure of the 
winning party to attempt to put the broader claim in 
issue in the interference, and (3) unpatentability of the 
broader claim to the winning party because of intervening 
patent rights. These factors are present in the instant 
case; and, therefore, the decision in Daniels v. Coe is 
distinguished therefrom. 

It is submitted that the decision in In re Long 23 

C. C.P.A. (Patents) 1078, S3 F (2d) 458, should be con¬ 
trolling here. The view of the Court of Customs and 
Patent Appeals with regard to the application of the 
doctrine of estoppel are similar to those expressed by 
this Court in Ethyl Gasolme Corporation v. Coe 7S App. 

D. C. 233, 139 F (2d) 372. The application of the doctrine 
of estoppel, under the latter decision, depends upon how 
the interference counts were drawn and for what reason 
Smith failed to establish priority. The interference 
counts covered the separation of gas from the drilling 
mud at the well site and Smith's reduction to practice in 
the spring of 193S involved separating the gas from the 
drilling mud a short distance from the well. The decision 
in the interference is res judicata only as to the counts 
of the interference and similar claims containing the 
limitation upon which the interference determination 
turned. The decision in the interference is not res judi¬ 
cata as to a claim, like claim 12, which was patentable to 
Smith and unpatentable to Hayward. 
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Smith sought to introduce claim 12, an apparatus claim 
allowed in his application, into the interference but it 
was held to be unpatentable to Hayward. These were 
the facts in the Long case which this Court distinguished 
from Daniels v. Coe. The language of claim 12 describes 
an apparatus different from that disclosed by Hayward 
and several elements of this claim are not even des¬ 
cribed by Hayward. Smith argued before the Board of 
Appeals that these differences are important and re¬ 
asserts this point here. The Board of Appeals refused 
claim 12 to Smith holding there was no conclusive evi¬ 
dence he was the first inventor thereof. The Long case 
held that the party defeated on narrow claims is not 
required to offer conclusive evidence he was the first in¬ 
ventor of the broader claims. The Board of Appeals has 
followed this view in cases such as Ex parte Frank E. 
Thompson, 20 U.S.P.Q. 252: and Ex parte Knapp 37 
U.S.P.Q. 701. Smith also seeks apparatus claims 10, 11, 
13, 14, 2S and 29 here, all of which were allowed to him 
before the interference was declared. The test applied to 
these claims by the District Court is not a proper test of 
res judicata. 

The method claims sought here by Smith call for the 
steps of (1) introducing the mud into a chamber; (2) 
reducing the pressure in the chamber to encourage gas 
separation: and, (3) using the gas to actuate an alarm. 
The Hayward disclosure does not reveal any one of these 
steps. In Hayward’s R.S. 4915 action, the Commissioner 
of Patents argued that Hayward did not disclose sub¬ 
jecting the drilling mud to “sub-atmospheric pressure.” 
Hayward acquiesced to this and the District Court ruled 
accordingly. The use of the separated gas to operate an 
alarm, particularly by subjecting the gas to burning, was 
carried on by Smith in 1937 more than a year before 
Hayward’s conception: and, in this connection, Hayward 
cannot be said to be first. Furthermore, method claims 



13 


6, 8, 20, 27 and 30 do not contain the limitation, “top of 
the well” upon which the interference determination 
turned. The doctrine of res judicata is not, therefore, 
applicable to these or other method claims now sought 
by Smith. The principles of res judicata expressed by 
this Court in Hines v. Welch, 57 App.D.C.371, 23 F (2d) 
979, 984, as applied to judgments of courts of record 
are equally applicable to patent interferences. 

ARGUMENT 

The District Court held that the decision in Interfer¬ 
ence No. 81,858 between Smith and Hayward was res 
judicata as to the claims here sought ex parte by Smith 
on the ground that an interference proceeding disposes 
of the right to every claim that was or could have been 
presented in the proceeding. The District Court based its 
decision upon three decisions of this Court (Joint App. 
337A). It is believed that each of those cases involved 
controlling facts not present here. 

Blackford v. Wilder, 2S App. D.C. 535, 1907 C.D. 491. 
is the first case upon which the District Court (Joint 
App. 339A) based its decision. It was an appeal from, 
a decision in a second interference between the same 
parties. The second interference related to the same 
subject matter of invention as did the first interference 
but was broader in scope. The constructions relied upon 
by the parties to show conception and reduction to prac¬ 
tice were the same in the second interference as in the 
first. The Court held that the decision in the first inter¬ 
ference was conclusive on priority’ and was res judicata. 
The first interference had turned on a question as to, 
whether a reduction to practice by Wilder, the junior 
party, had included a lighting member. Decision on this 
point having been adverse to Wilder, priority was award¬ 
ed to Blackford. Thereafter, Wilder presented amended 
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claims not specifically limited to the lighting member. 
This Court stated the issue as follows (Emphasis sup¬ 
plied) : 

“Assuming patentability, therefore, the question to 
be determined is whether, in view of the former pro¬ 
ceedings in the Office culminating in the first declara¬ 
tion of interference between these same applications, 
and the final decision therein in favor of Blackford, 
Wilder is now deprived of the right to go back and 
amend by inserting broader claims dominating those 
that icere by that decision awarded to Blackford? In 
other words, is Wilder’s right to make the amended 
claims and maintain the present interference thereon 
concluded by the former adjudication?” 

This Court discussed the facts in the case and prior 
decisions and summed up its decision as follows: 

“• # * Having had the right to make the broader 
claims in the earlier stages of the proceedings in the 
Patent Office, as well as the opportunity, in the first 
proceeding, to introduce all of his evidence relating 
to the construction and operation of his Exhibit E 
structure, his right, in both respects, terminated with 
that litigation. 

“Whether the former decision was right or wrong, 
or was induced by the want of the particular evi¬ 
dence that was offered in the present case, is not the 
question. However that might be, it was final and 
put an end to the litigation in the first interference. 
It must be held, therefore, as conclusive of every 
question that not only was, but also might have been 
presented and determined in that case.” 

It is to be noted that in Blackford v. Wilder, the junior 
party made no effort to present the broad claims until 
after he lost in the first interference. As junior party, if 
he was to make claims to the broader invention, he should 
have done so prior to the first interference. The holding 
was that having failed to do so, he had no right to go 
back and amend by inserting broader claims. In the 
present case, Smith was the senior party and every claim 


sought by him in the present action had been allowed to 
him prior to the declaration of the interference. He was 
senior party and had no obligation to add counts although 
he did in fact seek to have additional counts included. 

The second case upon which the District Court relied 
(Joint App. 339A) is Daniels v. Coe, 73 App. D.C. 54, 
116 F.(2d) 941. That, like Blackford v. Wilder, was a 
case in which the losing party in an interference subse¬ 
quently amended and sought claims broader than those 
which he had lost in the interference. The District Court 
(Joint App. 339A) quoted the first sentence of the fol¬ 
lowing paragraph from the opinion in Daniels v. Coe: 

“An interference determination settles not only 
the claims made, but all that could have been pre¬ 
sented. As was stated by this court in Blackford v. 
Wilder, ‘Having had the right to make the broader 
claims in the earlier stages of the proceedings in the 
Patent Office, as well as the opportunity, in the first 
proceeding, to introduce all of his evidence * * # , 
his right, in both respects, terminated with that liti¬ 
gation. Whether the former decision was right or 
wrong, or was induced by the want of the particular 
evidence that was offered in the present case, is not 
the question’/’ 

It is submitted that the District Court erred in apply¬ 
ing the general statement with which this paragraph be¬ 
gins without consideration of the remaining portion of 
the paragraph which shows that the reason for the deci¬ 
sion in Daniels v. Coe was that the losing party in the 
interference did not seek his broad claims until after the 
termination of the interference. This is made wholly 
clear by a subsequent paragraph in the opinion of Dan¬ 
iels v. Coe in which this Court said: 

“The plaintiff stresses the cases of Ex parte Mc¬ 
Cauley and In re Long which held that the doctrine 
of estoppel was inapplicable to the facts presented. 
In the McCauley case the winner of the preceding 
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interference made no attempt to have the broader 
claim put in issue because he stood in a fiduciary 
relationship to the loser. In the Long case the win¬ 
ner of the preceding interference expressly stated 
that he did not make the broader claim, and more¬ 
over, such a claim was unpatentable to him because 
of intervening patents. No such facts are present 
here. In addition, in both the McCauley and Lo-ng 
cases, the losers of the interference had presented 
broad claims before the interference was declared. 
In the instant case, the plaintiff did not present the 
broad claims here involved until the interference was 
terminated.” 

The distinctions which this Court made of the Mc¬ 
Cauley 1 and Long 2 cases likewise distinguish the deci¬ 
sion in Daniels v. Coe from the instant case. As in the 
McCauley case, Hayward, the winner of the interference, 
made no attempt to have additional claims included in the 
interference. On the contrary, Hayward moved to dis¬ 
solve (Joint App. 252A). As in the Long case, Hayward 
not only did not make the additional claims already al¬ 
lowed to Smith but by his motion to dissolve expressly 
took the position that he did not make such claims. As in 
the Long case, additional claims being sought by Smith 
in this appeal were unpatentable to Hayward as will be 
shown more fully later herein. Moreover, as in both the 
McCauley and Long cases, Smith had presented the claims 
now sought before the interference was declared. 

It is submitted that the decision of this. Court in Dan¬ 
iels v. Coe , when analyzed, demonstrates error in the 
judgment from which this appeal is taken. The District 
Court in the instant case relied upon the general state¬ 
ment that an interference decision settles “claims made” 
and also “all that could have been presented”. But the 
District Court failed to give to that general statement the 

1 37 U.S.P.Q. 648. 

= 23 C.C.P.A. (Patents) 1078, 83 F(2d) 458. 


meaning given by this Court in Daniels v. Coe. This 
Court made its meaning wholly clear and indicated both 
what was included and what was not included. Included 
in the general category of claims “that could have been 
presented” were ones like those involved in Daniels v. 
Coe —claims which were first made by the losing party 
by amendment after the interference was terminated. But 
factors which this Court pointed out would distinguish 
from the general statement were: (1) presentation of the 
additional claims by the losing party “before the inter¬ 
ference was declared” (as in the instant case wherein 
each claim now involved had been found allowable to 
Smith prior to the interference), (2) failure of the pre¬ 
vailing party to seek to have the additional claims put 
in issue (as in the instant case wherein Hayward, the 
.junior party, not only failed to move to add counts, but 
moved to dissolve), and (3) unpatentability of the addi¬ 
tional claims to the prevailing party because of inter¬ 
vening patents (as in the instant case wherein claim 12, 
proposed count 6, was not put in issue in the interference 
because, as the Examiner stated “it is regarded as pat¬ 
entable to Smith but unpatentable to Hayward”, (Joint 
App. 267A). 

The third case upon which the District Court relied 
is United States Rubber Co. v. Coe, 79 App. D.C. 305, 146 
F(2d) 315. The losing party in an interference proceed¬ 
ing was there denied claims on the ground of res judicata. 
The record in that case shows that it also involved claims 
which were added by amendment subsequent to the termi¬ 
nation of the interference. 

As pointed out above, this Court, in Daniels v. Coe, 
distinguished the decision of the Court of Customs and 
Patent Appeals in In re Long, 23 C.C.P.A. (Patents) 
1078, S3 F(2d) 45S, in which res judicata was not applied. 
It is submitted that the decision in the Long case should 
be controlling here. Long, prior to interference proceed- 
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ings, had presented several claims which stood allowed 
at the time of the declaration of the interference. He 
subsequently lost the interference and claims, not in the 
exact language of the once allowed claims but similar to 
them, were rejected in the Patent Office on the ground 
of estoppel or res judicata. The Court of Customs and 
Patent Appeals reversed. The Court pointed out that a 
bar or estoppel should not be applied unless done to pre¬ 
vent an injustice which would arise from the conduct of 
the applicant. The Court pointed out further that Long 
could not have been expected to have done more than 
what he did. The Court further said in part, at page 
464: 


“It is too well settled to require extended citation 
of authority that estoppels, and bars not created by 
statute, when interposed against statutory rights, are 
not favored by the courts. They should never be ap¬ 
plied except where the facts upon which such doc¬ 
trines are based are clear and definite and never on 
suppositious, conjectural, or hypothetical premises. 
Compare Miller v. Hayman, 46 F. (2d) 18S, IS 
C.C.P.A. (Patents) S48, S62, and Severson v. Olson, 
64 F. (2d) 694, 20 C.C.P.A. (Patents) 946, 952.” 

Similar views were expressed by this Court in Ethyl 
Gasoline Corporation v. Coe, 7S App. D.C. 233, 139 F(2d) 
372. That case involved a rejection on an estoppel for 
failure to make a claim suggested for interference pur¬ 
poses. The applicant having failed to make the claim, 
the Patent Office rejected other claims in the application 
on the basis of Patent Office Pule 96. This Court said 
in part at page 373: 

“This, we think, goes too far. Whatever may be 
the effect of the rules adopted by the Patent Office, 
whatever may be the merits of the present claims, 
it is obvious that ‘the prior art’ cannot include facts 
unknown to the prior art before the application was 
filed.” 
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“Assuming the validity of Rule 96, its effect is to 
establish, under certain circumstances, an estoppel 
against the applicant who declines to present a sug¬ 
gested claim. Just what the nature and extent of 
that estoppel may be is not necessary to decide. It 
is enough to say that we cannot support the theory 
of the Patent Office that the disclosures of the sug¬ 
gested claim constitute prior art against the appli¬ 
cant. The extent of estoppel will depend, in the par¬ 
ticular case, upon how the suggested claim is drawn 
and for -what reason it is refused by the applicant.” 

Applying the same reasoning to the present case, the 
extent of res judicata or estoppel by judgment, will de¬ 
pend upon how the interference counts were drawm and 
for w’hat reason Smith failed to establish priority of 
them. Smith’s reductions to practice in the spring of 
193S were held not to satisfy the interference counts be¬ 
cause the separation of the gas from the drilling mud 
was done by Smith a short distance from the well in¬ 
stead of at the well site itself. The decision in the inter¬ 
ference is res judicata as to the counts of the interfer¬ 
ence and as to any claims embodying similar subject 
matter containing the limitation upon which decision in 
the interference turned. However, the decision in the 
interference should not be held to be an adjudication of 
claims not containing the limitation to separation at the 
well site which was the critical limitation in the interfer¬ 
ence, particularly when other claims not containing such 
limitation had been presented by Smith and found allow¬ 
able to him before the interference vras declared. 

Smith was the first to conceive, first to file a patent 
application, and first to put his invention in commercial 
use (Joint App. 156A-157A, 246A-248A). 

The interference proceedings adjudicated that Smith 
was not the first to determine, continuously, the presence 
or absence of gas at the well site as required by specific 
limitations in the counts, and accordingly adjudicated 
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that Hayward, not Smith, was entitled to those counts. 
Such an adjudication should not be treated as an adjudi¬ 
cation that Smith is not entitled to a claim, like claim 
12, which was not in issue because “regarded as patent- 
able to Smith but unpatentable to Hayward.” Nor should 
the interference decision be treated as an adjudication 
that Smith is not entitled to a claim, like claim 30, which 
calls for detecting gas in drilling mud by use of a spe- 
eefic type of detector which Smith had conceived, built 
and used about a year before Hayward's conception date 
(Joint App. 152A-162A, 181A-1S8A, 203A-215A). 

The Decision in the Interference Cannot be Res Judicata 
as to Claims Which Hayward Could Not Make 

The interference involved only method claims. Smith 
proposed one apparatus claim as count 6 (Joint App. 
248A-249A). That was claim 12 of Smith’s application 
(Joint App. 5SA-59A) which had been found allowable 
to him prior to the interference. The Examiner did not 
grant Smith’s motion but ruled (Joint App. 266A) that 
“Count 6, x>roposed by Smith, would be admissible except 
for the fact that it is unpatentable to the party Hay¬ 
ward in view of the patent to Chalkley”. 

Should Smith now be deprived of this apparatus claim 
which Hayward could not make, on the ground that the 
interference decision is res judicata? This Court in Dan¬ 
iels v. Coe, 73 App. D.C. 54, 116 F (2d) 941, 944, distin¬ 
guished a case in which the winner of an interference 
could not make a claim “because of intervening pat¬ 
ents”. The same distinction exists in the present case. 

Claim 12 requires, inter alia, *‘a housing to receive the 
mud returns.” This is shown in the Smith disclosure 
(Joint App., page 354A) as a housing 25. Smith’s 
specification explains (Joint App. 140A-141 A) that the 
return line 17 is connected to this housing 25 which is a 
“boxlike structure”, that the screen 2S in the housing will 
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tend to break up the stream of mud and permit any gas 
carried by the mud to rise in the chamber portion 30 of 
the housing where it will be trapped and available for 
analysis. 

Hayward, on the other hand, did not disclose discharg¬ 
ing the mud from the return line (4, in Hayward’s draw¬ 
ing, Joint App. 355A) into any housing, enlarged cham¬ 
ber, or boxlike structure. Instead, Hayward proposed 
merely placing an inverted cone (10) over an opening 
in the return line. Thus Hayward proposed to gather 
merely such gas as might collect in the cone from the 
surface of the mud passing beneath at the rate of 400 to 
500 gallons per minute (Joint App. 25A). 

The Board of Appeals, in declining to grant Smith 
claim 12, made the point that Smith, in moving to 
amend the interference to include this claim, had taken 
the position that Hayward could make the claim and the 
Board found itself “unimpressed with the change in po¬ 
sition” of Smith (Joint App. 326A). Smith’s “change of 
position” is no more than the difference between the 
broad reading of claims being indulged when the inter¬ 
ference was declared and the present emphasis on sub¬ 
stance, manner of operation and result. 

The Board also speculated as to the words “return 
line” in claim 12 (Joint App. 327A). The reasoning 
is that Smith’s testimony of “ returned ” mud was held 
not to be a testing of “ returning” mud and that refer¬ 
ence to the “return line ” in the claim might be “fairly 
interpreted” to require transfer of “ returning” mud to 
the gas detector. But the claim calls for a housing to 
receive " mud returns”. “Mud returns” can be more 
“fairly interpreted” to read on “returned mud” than on 
“returning mud”. 

The actual basis of the Board’s refusal to allow claim 
12 was (Joint App. 328A): 


“There is? no conclusive evidence that appellant was 
the first inventor of the subject matter involved in 
this claim.” 

Of course, since claim 12 was not in interference there 
was no necessity for Smith to there present ‘‘conclusive 
evidence” that he was the first inventor of it. But the 
error goes even bevond this. It is a basic error in 
applying res judicata or estoppel. In the case of la re 
Long. 23 C.C.P.A. (Patents) LOTS, S3 F. (2d) 45S, 29 
I'.S.P.Q. 337, the court pointed out that the defeated party 
on narrow claims need not offer “conclusive” proof that 
he was first as to the broad subject matter. The 
court said that the evidence in that case “while not con¬ 
clusive. points in the opposite direction” from the infer¬ 
ence that the first to reduce to practice a specific nar¬ 
rowly defined invention was the first to reduce to prac¬ 
tice a broader invention. The Court continued: 

“We are of the opinion that the board's reason for 
applying the so-called estoppel in denying appli¬ 
cant’s claims, under the circumstances heretofore set 
out, are not sound. The fact that the record before 
us, including the record of said interference 58,260, 
does not conclusively show that one of the prior art 
patentees may not be the first inventor is not a 
sufficient justification for the application of the rule 
when confronted with a record that disclosed that 
neither Evans nor Day could be held to be the 
first inventor. The so-called bar or estoppel applied 
by the Patent Office, to have any basis in law what¬ 
ever must rest upon the fact that to otherwise hold 
would be visiting an injustice upon someone, and that 
the injustice arose from the conduct of the appel¬ 
lant.” ’ 

Smith sought unsuccessfully to have priority of claim 
12 determined. He should not now be barred on the 
ground that priority as to claim 12 will be presumed to 
follow priority of the different subject matter which 
was in issue. Whatever former linguistic speculations 
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may have been, it now clearly appears that Hayward 
did not have the concept nor disclose the structure of 
claim 12. The fiat of an inapplicable Patent Office prac¬ 
tice should not deprive Smith of the claim. Furthermore, 
even had Hayward's application been earlier, not later, 
Smith shows a patentable advance in structure over Hay¬ 
ward which is patentably distinct from the counts of the 
interference. 

The Patent Office Board of Appeals has heretofore 
recognized that when a claim, like claim 12, cannot be 
added to an interference because one of the parties is 
unable to antedate a reference and hence cannot make 
the claim, that the senior party who can make the claim 
is entitled to it. See Ex Parte Frank E. Thompson, 20 
U.S.P.Q. 252 and Ex Parte Knapp , 37 U.S.P.Q. 701. In 
the latter case, the assignee of the Knapp application 
had been assignee of a Wallace and McKinley applica¬ 
tion which lost a prior interference. In granting claims 
to Knapp which were broader than those lost in the in¬ 
terference, the Board of Appeals said in part (pp. 702- 
703): 


“It is to be noted that the present claims are 
drawn along the same lines as count 3 mentioned 
above and the counts proposed from the Knapp ap¬ 
plication. They are broader in scope than the counts 
1, 2 and 4 to 10. As noted above, attempt was made 
to add the Knapp application to the interference 
during the motion period and an affidavit under Rule 
75 was filed within the time limit set to overcome 
the Welty patent. As to the sufficiency of this affi¬ 
davit it was held that this could be considered in 
the Knapp application after the termination of the 
interference. The judgment entered against Wallace 
and McKinley in the interference was not on the 
present broad claims, but on more limited claims. 
The assignee of the Knapp application did every¬ 
thing in the interference that could be done by him 
or was required to be done. Nothing was concealed 
so as to injure the opposing parties. It is difficult 
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to see that any estoppel exists as none of the essen¬ 
tial elements of estoppel are present. The fact that 
the present claims are broad enough to dominate the 
other parties is of no importance here because they 
failed to establish that the claims are patentable to 
them when given an opportunity to do so. It is our 
view, therefore, that the examiner erred in holding 
Knapp estopped to obtain the present claims.” 

Other apparatus claims here sought are 10, 11, 13, 14, 
2S and 29. Each of these was found allowable to Smith 
prior to the interference. None of them, and no appara¬ 
tus 1 claim, was involved in the interference. The Dis¬ 
trict Court denied them to Smith on the broad ground of 
res judicata, plus the general observation that they are 
•‘not such as are without the scope of the subject matter 
presented in the interference proceedings” and such 
claims are “only details within the framework of the 
invention which was involved in the interference pro¬ 
ceeding". Such is not believed to be the proper test of 
res judicata . Apparatus claims and method claims may 
fall within the scope of the same subject matter, and 
still be patentably distinct. Also, in an interference 
there might well be a split award. 

The fact that Hayward won certain specific process 
claims in no way establishes that he was prior as to 
other specific apparatus claims—particularly when he 
could not make those claims for want of disclosure of 
a housing to receive the mud returns, a screen to detain 
the gas, or other means to encourage the separation of 
the gas from the mud. 

The Board of Appeals stated (Joint App. 333A): 

“The argument that Hayward cannot make claims 
13 and 14 and some of the other claims does not 
impress us. The fact, that a winning party in an 
interference cannot make certain claims because of 
certain differences in the claims, does not warrant 
the allowance of such claims to the losing party, if 
the differences are not of patentable significance.” 
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Generally stated, this reasoning may be sound. But, 
applied to the facts of this case, it results in a strange 
anomaly. Smith lost the interference because of “certain 
differences in the claims”. Those “certain differences”, 
i.e., “at the top of the well”, are of no particular “pat¬ 
entable significance”. They are not of any practical 
significance in establishing the utility of the method or 
apparatus (Joint App. 25A-26A). Thus, Smith’s posi¬ 
tion can be stated as a paraphrase of the Board’s state¬ 
ment quoted above: 

The fact, that a losing party in an interference did 
not establish reduction to practice of the counts be¬ 
cause of certain differences in those counts, does not 
warrant denial of other claims to him, if the differ¬ 
ences which cost him the interference are not of 
patentable significance. 

The method claims here sought are 6, S, 9, 20, 21, 27 
and 30. 

Smith’s position can be illustrated by claim S: 

“A method of warning the operator of a rotary 
drilling rig that gas is issuing from the well bore 
along with the drilling mud returns by introducing 
the mud into a chamber, reducing the pressure within 
the chamber below the pressure on the mud entering 
such chamber to encourage the gas to separate from 
the mud, and utilizing the separated gas to actuate 
an alarm or record.” 

The steps are three: (1) the introducing mud into a 
chamber, (2) reducing pressure in the chamber to en¬ 
courage gas separation, and (3) using the gas to actuate 
an alarm or recorder. Hayward could not make the claim. 
While as a matter of mere verbalism one might call a 
portion of the return line and Hayward’s inverted cone 
a “chamber”, it could not be the chamber of Smith in 
function, manner of operation, or result. Smith there 
retards the rate of mud flow, provides space in which 
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to break up the stream of mud and occluded gas, and 
provides a space in which pressure can be further re¬ 
duced to assist in releasing gas. Hayward shows none 
of these features. Moreover, Hayward does not reduce 
the pressure within any “chamber” which might be so 
defined. As pointed out above, the Commissioner suc¬ 
cessfully contended in Hayward's R.S. 4915 action that 
claims calling for “applying a sub-atmospheric pressure 
to the drilling fluid** or •‘subjecting the drilling fluid 
leaving the top of the well to sub-atmospheric pressure” 
(Joint App. 302A-303A) were not allowable to Hayward 
because “they do not properly define the process of the 
apparatus of the application** of Hayward (Joint App. 
307A-30SA). Res judicata or estoppel can work two 
ways. The Commissioner solemnly took this position, 
Hayward acquiesced, and the Court ruled. Hayward, not 
being able to claim the use of sub-atmospheric pressure 
to extract the gas from the mud (because he does not 
disclose it, as Hayward and the Commissioner agree), 
likewise cannot anticipate the concept for the same rea¬ 
son. 

Although Smith did not actuate an “alarm” in his 
reduction to practice of the general method, he did estab¬ 
lish that the method would work and that an alarm 
could be used. (Cf. Board of Appeals opinion. Joint 
App. 332A: use of an alarm in place of an indicator is a 
common expedient). Thus, Smith reduced claim 8 to 
practice prior to the time that Hayward reduced the 
interference counts to practice. It is unjust now to hold, 
as the Patent Office has held, that Hayward should be 
treated as prior to Smith. 

Claims 6, S, 20, 27 and 30 each distinguish from Hay¬ 
ward’s disclosure by including as an essential element, 
reduction in pressure or drawing the gas off the mud. 
They all distinguish from the interference counts award¬ 
ed to Hayward in that they do not contain the limita- 



tion of the interference counts with respect to the “top 
of the well” upon which the interference determination 
turned. 

Claims 9, 21, 27, and 30 are each specifically limited 
to a method of detecting gas by subjecting gas to com¬ 
bustion, a limitation not appearing in the interference 
counts. These claims are not limited as were the inter¬ 
ference counts to detecting the gas at the top of the well. 
The most specific limitation is that in claim 30 which 
includes the step of “having the electrical characteristics 
of an electric circuit by burning gas in non-explosive form 
as an indication of the amount of gas thus obtained”. 
Smith had practiced the method of claim 30, including 
the above quoted step, in 1937, almost a year before 
Hayward’s conception in June, 1938. In the summer of 
1937, Smith had already designed, made and tested his 
detector, especially adapted for use in the method of 
claim 30 (Joint App. 152A-162A, 1S1A-1SSA, 203A-215A). 
In fact, Smith was long ahead of Hayward as to this 
claim. Hayward could not make the claim because of 
his failure to draw off the gas separated by reduction in 
pressure, but even if Hayward could make the claim, 
Smith was unquestionably prior and nothing in the in¬ 
terference determination could be construed to the con¬ 
tra rv. 

It is submitted that the application of res judicata to 
the facts of this case is wholly unwarranted. Whatever 
may be the limits of the doctrine of res judicata, it can¬ 
not be said that something has been adjudicated which 
was not adjudicated and could not be adjudicated. An 
excellent statement of the principles of res judicata ap¬ 
pears in the opinion of this court in Hines v. Welch, 57 
App. D.C. 371, 23 F. 2d) 979, 9S4, wherein the Court was 
discussing the doctrine as applied to judgments of courts 
of record: 
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“And it has been held that, even though the de¬ 
mand in the suit in which estoppel is sought may be 
different from that in the proceeding for which res 
judicata is claimed, if the question upon which the 
recovery depends in the second suit has, under iden¬ 
tical circumstances and conditions, been adjudicated 
in the preceding, it constitutes res judicata. New 
Orleans v. Citizens* Bank. 107 U.S. 371, 396, 17 S. 
Ct. 905, 42 L. Ed. 202. But it is equally as well 
settled that such bar of estoppel only extends to 
issues which were necessarily involved in a deci¬ 
sion of the former case or controversy in question, 
and not to other collateral issues, or issues unneces¬ 
sarily made and adjudicated. It was said in Crom¬ 
well v. County of Sac, 94 U.S. 351, 356, 24 L. Ed. 195: 

‘It is not believed that there are any cases going 
to the extent that, because in the prior action a dif¬ 
ferent question from that actually determined might 
have arisen and been litigated, therefore such pos¬ 
sible question is to be considered as excluded from 
consideration in a second action between the same 
parties on a different demand, although loose re¬ 
marks looking in that direction may be found in some 
opinions. On principle, a point not in litigation in 
one action cannot be received as conclusively settled 
in any subsequent action upon a different cause, be¬ 
cause it might have been determined in the first 
action.’ 

“It was early announced in Hopkins v. Lee, 6 
Wheat. 109, 5 L. Ed. 21S: 

‘Under this rule, the decree in this case was proper 
evidence, if it decided, or professed to decide, the 
same question which was made on the trial at law. 
For to points which came only collaterally under con¬ 
sideration, or were onlv incidentallv under cogniz- 
ance. or could only be inferred by arguing from the 
decree, it is admitted that the rule does not apply.’ 

“It is believed there are not sound authorities 
which differ with the rules thus announced. It has 
been followed in this jurisdiction. Tribby v. O’Neal, 
39 App. D.C. 467; Carmody v. Simpson-Sullivan Co., 
44 App. D.C. 39; In re Curtiss, 46 App. D.C. 183.” 
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It is submitted that the foregoing principles should 
be equally applicable in a Patent Office interference. The 
interference decision here involved did not and could 
not have determined priority as to any apparatus claim. 
None was before the Board or the Court. Smith did 
what he could to get an apparatus claim in issue. All 
the apparatus claims here sought had already been found 
allowable to him. He was guilty of no delay or negligence 
which would deprive him of those claims. Likewise, the 
additional method claims here sought differ from the 
interference claims in that they are more limited in 
some respects but do not contain the limitation upon 
which determination of the interference rested. The in¬ 
terference decision did not in fact, and should not be 
held in law, to have decided matters which were not in 
issue. 

It is therefore respectfully submitted that the District 
Court should be reversed. 
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STATEMENT OF QUESTION PRESENTED 

In the opinion of the appellee, Watson, the question 
presented by this appeal is whether an applicant who 
has been finally held by the United States Court of 
Customs and Patent Appeals not to be the first inventor 
of subject matter common to his application and the 
substantially identical application of another applicant 
may nevertheless obtain a patent containing claims 
which define nothing patentable over such subject 
matter. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


APPEAL NO. 12,031 


Alonzo L. Smith, appellant 

v. 

Robert C. Watson, Commissioner of Patents, John T. 

Hayward, appellees 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE COMMISSIONER OF PATENTS 


INTRODUCTION 

This is an appeal by Alonzo L. Smith, who on Sep¬ 
tember 16, 1938, filed an application for patent, Serial 
No. 230,274, entitled “Gas Detector for Drilling-Muds,” 
from the judgment (Jt. A 340) of the United States 
District Court for the District of Columbia, entered 
October 6. 1953, dismissing his complaint (Jt. A 2 and 
9) in a civil action brought under Section 4915 R.S. 
(1875), as amended, 35 U.S.C. (1946) 63. That statute 
was repealed by the Act of July 19,1952, c. 950, Section 
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5, 66 Stat. S15. With respect to relief by civil action to 
obtain a patent, here pertinent, it has been replaced by 
66 Stat. S03, 35 U.S.C.A. 145 (Supp. 1952). Under the 
provisions of Section 4(a) of this recent Act, 66 Stat. 
815, proceedings on appellant’s application are as of 
all dates subsequent to January 1,1953, to be conducted 
in accordance with that Act. 

As of the time of the hearing in the District Court 
(Jt. A 341, Finding of Fact No. 2; Jt. A 17 and 20), 
appellant sought to have that court authorize the issu¬ 
ance to him of a patent containing claims 6, 8, 9,10,11, 
12,13,14, 20, 21, 27.28, 29, and 30 (Jt. A 57 to 61). The 
trial court, in concurrence with the Examiner and the 
Board of Appeals, held (Jt. A 343 to 345, Findings of 
Fact Nos. 13 to 16 and Conclusions of Law Nos. 1 and 3) 
all those claims unpatentable to appellant on the ground 
of res judicata, arising from the final award of priority 
adverse to appellant in the interference, No. 81,858, in 
which he had been involved with the appellee and inter- 
venor, Hayward (Jt. A 342, Findings of Fact Nos. 5 
to 8). 

COUNTER-STATEMENT OF THE CASE 

In its earlier decision in Smith v. Hayward, 37 

C.C.P.A. 718,176 F.2d 914, affirming the award of pri- 

oritv to Havward bv the Board of Interference Ex- 
» % 

aminers (Jt. A 269), the Court of Customs and Patent 
Appeals stated, page 719 of 37 C.C.P.A., page 916 of 
176 F.2d, that the application of appellant Smith, 
Serial No. 230.274, and the application of appellee- 
intervenor Hayward, Serial No. 265,470, upon which 
Patent No. 2,489,180 (Jt. A 355) was issued, “are sub¬ 
stantially identical.” In his brief before that court, 
Smith had set forth in a heading that the “Application 
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of appellant Smith and appellee Hayward are sub¬ 
stantially identical” (Jt. A 32). 

In setting up Interference No. 81,858, the Examiner 
notified appellant (Jt. A 149, third paragraph) that in 
his application on appeal. Serial No. 230,274, his claims 
3, 4, 5, 6, 8 to 14, 19, 20, 21, 25 and 27 to 30 would be 
held subject to rejection as unpatentable over the issue 
in the event of an award of priority adverse to him. 

In deciding a motion by Hayward to dissolve Inter¬ 
ference No. 81,858, the Examiner (Jt. A 260, second 
paragraph) stated: 

Not onlv are the structural items of the two 

9 / 

parties full equivalents, but the language of the 
specifications parallel one another to a striking 
degree. The party Smith has collated the essential 
statements on pages 2-5 of his brief, and these pages 
should be taken note of at this point in this decision. 
From all this it is apparent that the disclosures are 
not only quite similar,—as to the basic elements 
and steps of the counts, they are identical. 

Smith brought a motion to amend the issue of Inter¬ 
ference No. 81,858 by adding proposed counts 4, 5, 6, 7, 
8, 9, and 10. In that motion, Smith (Jt. A 250, final 
paragraph) stated: 

These claims read so clearly upon the drawing of 
the junior party Hayward as to his application 
Serial Number 265,470 involved in the interference 
proceeding, that it is not deemed necessary to in¬ 
clude a detailed explanation or application of these 
claims to Ha ward, because Ha ward’s invention 
is directed to the rotary method of drilling wells 
where the stream of drilling mud is circulated into 
and out of the well bore, and Hayward contem- 
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plates determining the presence of gas in the re¬ 
turning mud as an indication that there has been 
a penetration of a gas bearing formation. Hay¬ 
ward provides the funnel shaped chamber 10 and 
applies a reduced pressure thereon for the purpose 
of causing the separation of gas from the stream 
of returning mud. Havward then mixes the gas 
with air for the purpose of providing a combustible 
mixture, and he then passes such mixture through 
the piping 15 into a combustible type meter shown 
at 19. This separated gas is in fact utilized for the 
purpose of actuating the combustible meter so that 
it advises the operator of the presence of the gas. 
Hayward, of course, has the housing, a chamber for 
separating the gas, a means to burn the gas, and 
means to bring the gas to the combustible meter, 
along with an indicator to show that the gas is being 
burned. 

Proposed count 4 is identical (Jt. A 251, first para¬ 
graph) with claim 2 of the Smith application, a claim 
which was pressed neither before the Board of Appeals 
(Jt. A 317, antepenultimate paragraph) nor the Dis¬ 
trict Court (Jt. A 341, Finding of Fact No. 2). Pro¬ 
posed count 5 is identical (Jt. A 251; Jt. A 324, first 
paragraph) with claim 3 of the Smith application, 
which appellant withdrew from consideration by the 
District Court (Jt. A 341, Finding of Fact No. 2; Jt. 
A 17 and 20). Proposed count 6 is identical (Jt. A 251 ; 
Jt. A 325. final paragraph) with claim 12 of the Smith 
application, presently on appeal. Proposed count 7 
corresponds (Jt. A 32S, first paragraph; Jt. A 329, pen¬ 
ultimate paragraph) to claim 34 of the Smith applica¬ 
tion, which appellant further withdrew from considera¬ 
tion by the District Court. Proposed count 8 became 
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added count 4 of Interference No. 81,858 (Jt. A 149 and 
150; Jt. A 325, first paragraph). Proposed counts 9 
and 10 respectively correspond (Jt. A 324, first para¬ 
graph) to claims 36 and 47 of the Smith application, 
which appellant included in his original complaint but 
not in his amended complaint (Jt. A 341, Findings of 
Facts Nos. 1 and 2). 

Smith’s proposed counts 4, 5, 6, 7, 9, and 10 were the 
subject of various contentions by Smith before the 
Court of Customs and Patent Appeals on his appeal 
from the award of priority to Hayward by the Board 
of Interference Examiners (Jt. A 328 and 329). With 
respect to those contentions, that court had the follow¬ 
ing to say in Smith v. Hayicard, 37 C.C.P.A. 718, 728; 
176 F.2d" 914, 922: 

Appellant alleges in his reasons of appeal that 
the Board of Interference Examiners read unneces¬ 
sary limitations into the counts and thereby erred 
in failing to give them either the broadest interpre¬ 
tation possible or the broadest interpretation which 
would be reasonable in the light of the inventive 
concept of the interference issue; and that— 

The Primary Examiner erred and his decision 
was unchanged by the Board of Interference Ex¬ 
aminers’ decision in holding that proposed 
Counts, 4, 5, 6, 7, 9 and 10 as set forth in the 
decision on Smith’s Motion to Amend, Interfer¬ 
ence Paper No. 26—were unnecessary in the 
determination of the interference issues. 

Appellant contends with respect to the first of 
the two contentions hereinbefore described that the 
board should have held that the taking of the sam¬ 
ples of the drilling mud in fruit jars and testing 
them, as practiced by appellant, constituted a re- 


duction to practice of the invention defined by each 
of the respective counts in issue. Appellee urges 
that if appellant is correct in that contention, then 
the counts also embrace appellee’s practice of his 
bottle method, which has an earlier date than any 
acceptable date for appellant’s fruit jar tests. 

The board in rejecting the contentions of each 
of the parties with respect to the point in issue sig¬ 
nificantly stated, among other things hereinbefore 
set forth, that— 

Count 3 is a method of “continuously deter- 
mining" the presence or absence of gas in the 
returning mud, and as we have pointed out with 
respect to Hayward's early samples process, we 
do not believe that this limitation is satisfied by 
the repeated taking of samples with intervals 
between the samplings. * * * 

The board in rendering its decision discussed in 

lengthy detail not only the respective limitations of 

all the counts but also pointed out wherein the 

proofs submitted by the respective parties failed to 

satisfv those limitations. An examination of the 
* 

board’s holdings with respect thereto fails to dis¬ 
close manifest error in such holdings. 

Appellant in his argument has limited his dis¬ 
cussion of the counts enumerated in the reason of 
appeal hereinbefore set forth to count 7. Appel¬ 
lant’s proposed count 7 is an allowed claim taken 
from appellee’s application and appellant states 
with reference thereto that while the count still 
calls for the causing of the separation and the col¬ 
lecting of the gas from the drilling fluid, it obvi¬ 
ously reads upon and validates the tests as prac¬ 
ticed by appellant’s fruit jar method. 

When the proposed count is considered in the 



light of the examiner’s and the board’s decisions, it 
is clear that the motion was properly denied and 
that the inclusion of the count in the interference 
would effect no difference in the final result. 

In refusing to admit Smith’s proposed count 6 (claim 
12 on appeal) to the issue of Interference No. 81,858, 
the Examiner held (Jt. A 266, final paragraph) that it 
was unpatentable to Hayward in view of a patent to one 
Chalkley, but patentable to Smith. The Examiner gave 
consideration to an application by Hayward for a prior 
patent. No. 2,214,674, as a record, in lieu of an affidavit, 
antedating the Chalkley patent, but found that record 
insufficient. 

SUMMARY OF ARGUMENT 

Res judicata attaches to adjudications made in the 
Patent Office and operates generally to deny to the un¬ 
successful applicant to an interference all claims which 
fail patentably to distinguish from the disclosure of the 
application of the successful applicant. The doctrine 
applies to appellant inasmuch as the disclosure of his 
application on appeal is substantially identical with the 
disclosure of the application of appellee, Hayward, with 
which it was in interference. Appellant shows no spe¬ 
cial circumstances which would warrant not applying 
the doctrine. The doctrine is not avoided by presenta¬ 
tion of a broader claim by the unsuccessful applicant 
prior to the declaration of the interference, nor by 
failure of the successful applicant to put the broader 
claim in issue in the interference. 

ARGUMENT 

The doctrine of res judicata , or estoppel by judgment, 
attaches to adjudications made in the Patent Office. 
Blackford v. Wilder, 28 App. D. C. 535, and cases cited. 
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It operates to deny to the unsuccessful applicant in an 
interference proceeding all claims which fail to dis¬ 
tinguish patentably from the disclosure of the applica¬ 
tion of the successful applicant. Such operation of this 
doctrine in the Patent Office with respect to interfering 
applications is set forth, with apparent approval, by 
the present Court in Blackford v. Wilder. The Ex¬ 
aminer “after rejecting all claims which are or could be 
made by the prevailing party, may properly allow to the 
defeated party” only “such other claims as are held to 
be patentable and which could not be made by the pre¬ 
vailing party.” Particularly, ‘‘no claim should be al¬ 
lowed to the defeated partv which could bv anv latitude 
of construction be held to embrace matter common to 
the structure of both parties to the interference.” For 
the practice so outlined, reference is made by this Court 
to the decision of the Commissioner of Patents in Ex 
parte Booth , 56 O.G. 141. 1891 C. D. 107. 

In Blackford v. Wilder, this Court also quoted from 
the opinion of the Commissioner of Patents in Corry 
and Barker v. Trout, 1904 C. D. 144,110 O.G. 306. That 
quotation includes the following statements: 

* * * The Office is justified in taking the deci¬ 
sion as to priority of invention as prima facie 
evidence that the successful party was the first 
inventor not merely of the particular issue in con¬ 
troversy, but of the invention common to the two 
cases, whether more broadly or more specifically 
stated. The burden is upon the defeated party to 
show special circumstances of the particular case 
which make it improper to apply the decision to the 
other claims presented. It is not sufficient that the 
claims differ and that it is theoretically possible for 
one party to be prior inventor as to the first and 
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the other party prior inventor as to the second, for 
this would apply in all cases where the claims are 
not identical. 

This Court in Blackford v. Wilder ruled that an ad¬ 
verse decision in an interference disposes of every ques¬ 
tion and the right to every claim which was or might 
have been presented in the interference. That rule is 
reiterated and confirmed in such other decisions of this 
Court as In re Marconi, 38 App. D. C. 286; Daniels v. 
Coe, 73 App. I). C. 54.116 F.2d 914; United States Rub¬ 
ber Company v. Coe, 79 U. S. App. D. C. 305. 146 F.2d 
315 and Taylor, Jr., et ah v. Marzall , 90 U. S. App. 1). C. 
350,196 F.2d 592. See also West gate-Sun Harbor Com¬ 
pany v. Watson, 92 U. S. App. D. C. 341. 206 F. 2d 458. 

The same rule prevails in the Court of Customs and 
Patent Appeals. Anderson v. Sliaic, 24 C.C.P.A. 951, 
87 F.2d 903; In re Bronstein, 38 C.C.P.A. 887,187 F.2d 
637. With the citation of In re Karpins, 25 C.C.P.A. 
1192, 97 F.2d 100. In re Cole, 23 C.C.P.A. 1057, 82 F.2d 
405, and In re Sola, 22 C.C.P.A. 1313. 77 F.2d 627. the 
present Court stated in 1 ’ nited States Rubber Company 
v. Coe, supra, that “the Court of Customs and Patent 
Appeals has held that a losing party to an interference 
proceeding is not entitled to a patent on claims not 
patentable over the disclosure of the successful party.” 

Under rulings of both of the appellate courts review¬ 
ing ex parte decisions of the Patent Office, the disclosure 
of the application of the successful applicant involved 
in interference accordingly is to be treated as prior art 
so far as the unsuccessful applicant is concerned. 

Identity in substance of the disclosures of the appli¬ 
cations of appellant Smith and his erstwhile opponent 
in interference, appellee-intervenor Hayward, was 
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found by the Examiner and the Court of Customs and 
Patent Appeals, and effectively conceded in the priority 
proceedings by Smith. Such findings and such a con¬ 
cession should serve to demonstrate the propriety of the 
disallowances below on res judicata of claims 6, S, 9,10, 
11, 12, 13, 14, 20, 21, 27, 2S, 29, and 30 on appeal. In 
setting up Interference No. 81,858 (Jt. A 149, third 
paragraph), the Examiner, moreover, specifically noti¬ 
fied Smith that in his application, Serial No. 230,274, 
his “claims 3, 4,5, 6, 8 to 14,19, 20, 21, 25, and 27 to 30” 
would “be held subject to rejection as unpatentable 
over the issue in the event of an award of priority 
adverse to” him. This notification to Smith was in 
accordance with established procedure as set out in a 
Notice of May 11, 1917. Manual of Patent Office Pro¬ 
cedure, Ninth Edition, by C. L. Wolcott, page 166 
(Patent Office Society, Washington, D. C., 1946). An 
interference is defined in Rule 201(a) of the Rules of 
Practice of the United States Patent Office in Patent 
Cases (35 U.S.C., Appendix) as “a proceeding insti¬ 
tuted for the purpose of determining the question of 
priority of invention between two or more parties claim¬ 
ing substantially the same patentable invention.” The 
issues of an interference are limited to a few repre¬ 
sentative counts expressing the essential conflicting sub¬ 
ject matter of the cases of the parties. Forbidden is 
the proliferation of claims which characterizes so much 
of the ex parte prosecution of applications for patent, 
including appellant's application. Serial No. 230,274, 
under review. Ex parte Dosch, 400 O. G. 677,1930 C.D. 
22. In the cited decision, it was stated: 

It not onlv is customarv but is highly desirable to 

select a few representative claims as counts in an 
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interference proceeding. To adopt any other prac¬ 
tice would result in needless multiplication of inter¬ 
ference counts. No sound reason exists why the 
successful applicant in an interference proceeding 
may not thereafter present additional claims to the 
common subject matter. 

There can be, of course, exceptions to the rule that one 
losing an interference must thereafter face the applica¬ 
tion of the winner as prior art. Two such exceptions, 
Ex parte McCauley, 37 USPQ 648, and In re Long, 23 
C.C.P.A. 1078, S3 F.2d 458, cited by appellant (Brief, 
page 16), were discussed by the present Court in Daniels 
v. Coe, supra. The Court’s discussion shows that the 
exceptions are narrowly to be interpreted and applied. 
The Court, in part, stated: 

The plaintiff stresses the cases of Ex parte Mc- 
Cauley and In re Long which held that the doctrine 
of estoppel was inapplicable to the facts presented. 
In the McCauley case the winner of the preceding 
interference made no attempt to have the broader 
claim put in issue because he stood in a fiduciary 
relationship to the loser. In the Long case the 
winner of the preceding interference expressly 
stated that he did not make the broader claim, and 
moreover, such a claim was unpatentable to him 
because of intervening patents. No such facts are 
present here. * * * 

In the Long and McCauley cases, these defeated inter- 
ferants showed “special circumstances” ( Corry and 
Barker v. Trout, supra, quoted in Blackford v. Wilder, 
supra) why the awards of priority adverse to them 
should not bar them from having the claims they sought. 
The winner of the interference which McCauley lost 
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stood in a fiduciary relationship with him and for that 
reason ‘‘made no attempt to have the broader claim put 
in issue. ” The winner of the interference which Long 
lost “expressly stated that he did not make the broader 
claim, and moreover, such a claim was unpatentable to 
him. because of intervening patents.” Absent in the 
case at bar is the fiduciary relationship which distin¬ 
guished the McCauley case. Absent likewise is the vir¬ 
tual admission by an opponent of lack of priority as to 
broader subject matter which distinguished the Long 
case. 

The paragraph hereinbefore partially quoted from 
Daniels v. Coe, supra, ends with these two sentences: 

In addition, in both the McCauley and Long cases, 
the losers of the interference had presented broad 
claims before the interference was declared. In 
the instant case, the plaintiff did not present the 
broad claims here involved until the interference 
v’as terminated. 

These sentences, it is submitted, may not be interpreted, 
as appellant (Brief, page 11, first paragraph) seem¬ 
ingly would interpret them, as a positive ruling that the 
broad doctrine of Blackford v. Wilder is not to be ap¬ 
plied where there has been a “presentation of the 
broader claim by the losing party before the interfer¬ 
ence is declared . 9 ’ Such an interpretation would vitiate 
what would appear to be the express approval by this 
Court in Cross v. Rushy, 42 App. D. C. 341,344, of the 
practice of the Patent Office of permitting a winning 
party to present broader claims. Such an interpreta¬ 
tion also would vitiate the doctrine of In re Marconi, 38 
App. D. C. 286,292, confirmed in In re Wasserf alien, 54 
App. D. C. 367, 370, 298 Fed. Rep. 826,829, that a losing 
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party to an interference may not have claims dominat¬ 
ing the claims upon which the winning party prevailed 
in the interference. Finallv, this Court in the Marconi 
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case stated: 

The appellant is in error in the contention that 
Blackford v. Wilder, supra, is distinguishable, and 
inapplicable to the conditions of this case, because 
the broader claims therein involved had been pre¬ 
sented in the same application, after the adverse 
decision on the narrower claims, and were, more¬ 
over, founded on the same construction shown in an 
exhibit that had been relied upon in the cause. 
The particular facts in that case furnished plainer 
grounds, perhaps, for the application of the prin¬ 
ciple, but not essentially different ones. 

The views expressed by this Court in Cross v. Busby, 
supra, further dispose of the contention by appellant 
(Brief, page 11, first paragraph) that res judicata is 
avoided by the losing party upon “failure of the win¬ 
ning party to attempt to put the broader claim in issue 
in the interference.” 

The decision of the present Court in Ethyl Gasoline 
Corporation v. Coe, 78 U. S. App. D. C. 233, 139 F.2d 
372, cited by appellant (Brief, page IS), neither lends 
support to his views as to the scope of the doctrine of 
Blackford v. Wilder, nor allows him reference to testi¬ 
mony in Interference No. 81,858 which, he alleges, 
makes out a case of priority for him. but which, the 
Court of Customs and Patent Appeals found, does not 
(Smith v. Hayward, 37 C.C.P.A. 718, 728; 176 F.2d 
914,922). In the cited case, this Court merely questioned 
the theory, upon which the Commissioner and the trial 
court proceeded, that the disclosures of a claim sug- 
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gested to an applicant as a basis for interference “con¬ 
stitute prior art against the applicant.” The case was 
remanded to the District Court apparently solely be¬ 
cause of the faulty theory upon which it was tried, with 
the admonition against “rules of thumb which are de¬ 
signed to achieve convenience by avoiding the exercise 
of administrative discretion.” 

To repeat, res judicata operates to deny to the un¬ 
successful applicant in an interference proceeding all 
claims which fail to distinguish patentably from the dis¬ 
closure of the application of the successful applicant. 
Thus, contrary to appellant’s pretensions (Brief, page 
20), the doctrine may apply to claims of the unsuccess¬ 
ful applicant which the successful applicant, for lack of 
disclosure in his application, could not make. The 
thing adjudicated in the interference is the invention 
common to the two applications. The losing party can¬ 
not recapture a part of this invention by reciting in 
his claims some obvious and patentably immaterial fea¬ 
ture which the winning party did not happen to disclose. 

With respect to apparatus claims 10, 11, 13, 14, 28 
and 29, Smith sweepingly suggests (Brief, page 24, 
second paragraph) that the Hayward case (Jt. A. 355) 
lacks a disclosure of a housing to receive mud returns 
and of means (not a screen) to encourage the separa¬ 
tion of gas from the mud. The Board of Appeals (Jt. 
A 325, final paragraph; Jt. A 332) specifically found 
that such a housing is disclosed by Hayward, and he 
plainly applies a gas releasing force to the drilling fluid 
(Jt. A 358, column 5, lines 44 to 50: Jt. A 359, claim 3). 
It is true, as Smith additionally asserts (Brief, page 24, 
second paragraph), that Hayward does not disclose a 
screen. Claims 13 and 14 (Jt. A 59) alone specify a 
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screen. A screen, however, is of no patentable moment 
(Jt. A 317, second sentence; Jt. A 332, final para¬ 
graph). 

With respect to apparatus claim 12 (Jt. A 58), cor¬ 
responding, as already indicated, to proposed count 6 
of a motion to amend brought by Smith in Interfer¬ 
ence Xo. 81,858 (Jt. A 248), Smith suggests (Brief, 
page 20), aside from matters just discussed, that he 
should have this claim because the Examiner (Jt. A 
266, final paragraph) held it patentable to him, but 
unpatentable to Hayward. Such a holding of un¬ 
patentability was, however, not final. Prosecution 
of proposed count 6 ex parte by Hayward, subse¬ 
quent to the conclusion of Interference Xo. 81.858, was 
in order. Gyro Process Company v. Coe, 70 App. 
D. C. 390, 107 F.2d 195. Aceordinglv, under neither 
Daniels v. Coe, supra, nor In re Lony, supra, nor any 
similar decision relied upon by Smith was he vested 
with a right to proposed count 6 (claim 12 on appeal), 
irrespective of the outcome of Interference Xo. 81,858. 
When he lost that interference, claim 12 properly was 
refused to him on res judicata. 

The facts concerning claim 12 are not akin to those 
in Ex parte Frank E. Thompson, 20 USPQ 252, and Ex 
parte Knapp, 37 USPQ 701, cited by appellant (Brief, 
page 23). In his treatment of proposed count 6 (claim 
12), the Examiner gave consideration (Jt. A 266, final 
paragraph) to Hayward’s application for his prior pat¬ 
ent, Xo. 2,214,674, as a record, in lieu of an affidavit, 
antedating the patent cited against Hayward, albeit he 
found that record ineffective. 

Smith urges (Brief, page 26) that method claims 6, 
8, 20, 27, and 30, on appeal, each distinguish from Hay- 
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ward’s disclosure by reference to reduction in pressure 
or drawing gas off the mud. Such a limitation was in¬ 
cluded in count 2 of Interference Xo. 81,858 (Jt. A 
148) and that count is now claim 3 of the Hayward pat¬ 
ent, Xo. 2,489,180 (Jt. A 359), which issued to Hayward 
upon the termination, favorable to him. of said inter¬ 
ference. The limitation reads, as follows: 

applying a gas-releasing force to the drilling fluid 
at the top of the well, as the drilling proceeds, in 
order to cause gas to evolve therefrom in accord¬ 
ance with increase of gas occluded in successive 
portions of the fluid. 

Count 2 of Interference Xo. 81,858 was claim 27 of the 
Hayward application (Jt. A 149, first paragraph) from 
which the Hayward patent ripened. 

Claim 27 of said Hayward application was in issue 
before Justice Jennings Bailey in the suit (Jt. A 297) 
by Hayward under Section 4915 B. S„ entitled Hay¬ 
ward v. Coe, Civil Action Xo. 20,980, to which reference 
is made by appellant (Brief, page 26). In that suit, 
Justice Bailey specifically determined (Jt. X 311, Con¬ 
clusion of Law Xo. 2; Jt. A 312, Judgment) that Hay¬ 
ward was entitled to receive a patent containing said 
claim 27. Such a determination precludes giving to 
Justice Bailey's disposition of claims 25, 26, and 2S of 
the Hayward application, the effect Smith (Brief, page 
26) would give thereto. 

Smith had the opportunity in Interference Xo. 81,- 
858 to contest Havward’s right to make the limitation 
of count 2 of that interference (Hayward’s claim 27) 
reading, 

applying a gas-releasing force to the drilling fluid 
at the top of the well, as the drilling proceeds, in 
order to cause gas to evolve therefrom in accord- 
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ance with increase of gas occluded in successive 
portions of the fluid. 

Smith could have raised the question of whether the 
quoted limitation was supported by the disclosure of 
the Hayward application, both during motion (inter¬ 
locutory) proceedings and at final hearing. Cf. Poul- 
sen et ah, Etc. v. McDowell, Jr., 31 C.C.P.A. 1006, 142 
F.2d 267. Smith's failure so to raise said question, 
precludes him, under the doctrine of res judicata, from 
raising it now. 

Not only did Smith fail to raise said question, but 
he particularly stated (Jt. A 251, first sentence) in the 
sole motion he brought that “Hayward provides the 
funnel shaped chamber 10 and applies a reduced pres¬ 
sure thereon for the purpose of causing the separation 
of gas from the stream of returning mud.” 

Smith finally suggests (Brief, page 27, first para¬ 
graph) that subjecting gas to combustion as a method 
of detecting gas was not recited in the counts of Inter¬ 
ference Xo. 81,858. Just that, however, would seem to 
be the purport of the final limitation of each of counts 
1, 2, and 4 (Jt. A 148 to 150). 

CONCLUSION 

All the claims on appeal, it is submitted, properly 
were refused to appellant on the ground of res judicata. 
The decision appealed from accordingly was correct 
and should be affirmed. 

E. L. Reynolds, 

Solicitor, United States Patent Office. 

Clarence W. Moore, 

Of Counsel. 

April, 1954. 
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STATEMENT OF QUESTION PRESENTED 
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Contrary to appellant's assertion, tlie question presented 
^s whether the District Court committed reversible error 
r in sustaining a rejection by the Patent Office of the claims 
here on appeal as not patentablv distinct over the counts 
of Interference No. SI,858 and therefore controlled by the 
•■award of priority to intervenor, affirmed by the Court of 
r Customs and Patent Appeals, in that interference. Smith 
\\ Hayward , 37 C.C.P.A. (Patents) 718; 176 F. (2d) 914. 
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United States Gout of Appeals 

For the District of Columbia Circuit 


Appeal No. 12,031 


ALONZO L. SMITH, Appellant 


ROBERT C. WATSON, Commissioner of Patents, 
JOHN T. HAYWARD, Appellees 


Appeal From the Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR INTERVENOR, HAYWARD 


INTRODUCTION 

Intervenor Hayward is the patentee of U. S. patent 
‘2,489,ISO (Joint Appendix 355A et seq.). This patent 
issued to Intervenor for the invention as to which priority 
had been awarded to him in an interference with appellant. 
Smith v. Hayward , 37 C.C.P.A. (Patents) 718; 176 F. (2d) 
*914. As filed appellant’s complaint sought a patent includ- 
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ing all claims of Intervenor’s patent 2,4S9,180 and other 
claims none of which were patentablv distinct therefrom v 
(Joint Appendix 343A & 344A). 

Intervenor fortuitously learned of this action and on 
April 3, 1953 moved to intervene. Appellant countered 4 
with an amended complaint on April 13, 1953. Intervenor 1 
amended his motion to intervene on April 16, 1953 and this 
motion was granted on April 29, 1953 (Joint Appendix^ 
14A & 343A). Intervenor Hayward was an indispensable 
party to the original cause of action. Robinson et al. v. t - 
Wayne et at.. 78 U.S. App. 15; 136 F. (2d) 767, certiorari^ 
denied 320 U.S. 764. Si 


STATEMENT OF THE CASE * 

Appellant's application was filed in the Patent Office on,)! 
September 16, 193S, nearly sixteen years ago, and not on* 
September 16,1948 as stated (Page 1 of Appellant’s Brief). ^ 

The index to the Joint Appendix is somewhat confusing. $ 
The Findings of Fact and Conclusions of Law of the 
District Court in this cause appear at pages 341A to 345A® 
of the Joint Appendix. The Patent Office Primary Exam-* 
iner’s statement in this cause appears at pages 315A toi_ 
317A of the Joint Appendix. The decision of the Patent' 
Office Board of Appeals in this cause appears at pages 317A 5 
to 335A of the Joint Appendix. 

The District Court’s Findings of Fact Numbers 12, 
13, 14, 15 and 16 read as follows: j 

“12. The disclosure of the application of intervenor - ! 
Hayward, Serial Xo. 265,470, which was involved in fs 
Interference Xo. 81,858, and of Patent No. 2,489,180, | 
which was granted thereon is the same in substance. 
as the disclosure of the application of plaintiff Smith,, 
Serial No. 230,274, here in suit, by which Smith wasi 
represented in said interference. 

13. Claims 6, 8, 9, 10, 11,12, 13, 14, 20, 21, 27, 28, 29, 
and 30, which plaintiff Smith at present seeks to have 
this Court allow in his application, Serial No. 230,274, 
are not substantially different from the subject matter p 


expressed in the four counts constituting the issue of 
Interference No. 81,858, but only lend colorable vari- 
► ations to such subject matter. 

14. The claims so sought by plaintiff Smith are not 
such as are without the scope of the subject matter 
presented in the interference proceeding before the 
Court of Customs and Patent Appeals. 

15. Said claims 6, 8, 9, 10, 11, 12, 13, 14, 20, 21, 27, 
2S, 29, and 30 recite only details, of no patentable sig¬ 
nificance, within the framework of the invention which 
was involved in Interference No. 81,858 and are, hence, 
res judicata. 

16. Said claims 6, S, 9, 10, 11, 12, 13, 14, 20, 21, 27, 
28, 29 and 30 correctly were held unpatentable to 
plaintiff Smith on the ground of res judicata by the 
Primary Examiner and the Board of Appeals.’’ 
(Joint Appendix 343A, 344A). 

The District Court’s Conclusion of Law No. 3 reads as 
follows: 

“3. Plaintiff Smith having been unsuccessful in 

* Interference No. 81,858 is disentitled to receive a patent 
for the subject matter controlled by the decision 
therein.” (joint Appendix 345A) 

* 

At the time Interference No. 81,858 was declared the 
Patent Office informed appellant as follows: 

» 

“In the application of Alonzo L. Smith, Ser. No. 
230,274, claims 3, 4, 5, 6, 8 to 14, 19, 20, 21, 25 and 27 
* to 30 will be held subject to rejection as unpatentable 
over the issue in the event of an award of priority 
adverse to applicant.” (Joint Appendix 149A) 

The claims enumerated in the above-quoted paragraph 
from the Declaration of Interference No. 81,858 include 
every claim before this Court on the instant appeal. 

After the interference proceedings progressed through 
an appeal to the Court of Customs and Patent Appeals, 
•which affirmed the award of priority to intervenor, Smith 


v. Hayward, 37 C.C.P.A. (Patents) 718; 176 F. (2d) 914, I 
appellant’s application was restored to ex parte status [ 
in the Patent Office. The Patent Office Primary Examiner ^ 
then rejected it, saying, inter alia , S 

“The appealed claims are directed to a method and*! 
to the enabling apparatus for predicting percentage I 
ratios of oil-gas content of drill mud that may have 
been diluted with gas or oil, in the conventional cir- ^ 
culating mud procedure practiced in the art of drilling 
for oil. Claims 42 to 50 are claims 1-9 of Hayward i 
patent 2,4S9,1S0 awarded to patentee following the.,, 
interference. I 


****** 

“Claims 3 to 6, 8 to 14, 19 to 21, 25, 27 to 30,^ 
33, 34, 36 and 37 have been rejected as adding only 
colorable variations to the subject matter of the inter- i 
ferenee counts above referred to. For instance the.,, j 
addition of alarms where desired in place of or supple- j 
mentary to an indicator, is a common expedient un¬ 
worthy of patent recognition. Likewise the use of a 
screen to assist in liberating the gas from the mud 
is of no patentable moment, since baffles and like 
equivalents have long been used for the same purpose.”^ 
(Joint Appendix 316A, 317A). \ 

The Patent Office Board of Appeals affirmed the Primary** 
Examiner’s rejection, holding, inter alia , 

“Claim 12 corresponds to proposed count 6. This« 
claim is broader in some respects than the counts of 
the interference. Appellant contends that the structure 
recited in claim 12 is not shown or even suggested by« 
the party Hayward, because, as alleged, Hayward does 
not have a housing nor does he have a chamber in a 
housing. It is contended that the structure recited in 
claim 12 was never contemplated or shown by Hav-'*' 
ward. Appellant’s contentions with respect to the < 
readability of the claim on the Hayward disclosure^ 
are entirely inconsistent with the position he took in 
the interference proceedings. Appellant, in his motion - 
to amend of July 25, 1945, proposed count 6 as an 
added count of the interference. In said motion, 
appellant made the following statement: 

4 


‘Those claims read so clearly upon the drawing of 
the junior party Hayward as to his application 
Serial Number 265,470 involved in the interference 
proceeding, that it is not deemed necessary to in¬ 
clude a detailed explanation or application of these 
claims to Hayward, because Hayward’s invention is 
directed to the rotary method of drilling wells where 
the stream of the drilling mud is circulated into and 
out of the well bore, . . . Hayward, of course, has 
the housing, a chamber for separating the gas, a 
means to burn the gas, and means to bring the 
gas to the combustible meter, along with an indicator 
to show that the gas is being burned.’ (Emphasis 
added bv the Board of Appeals). (Joint Appendix 
325A-326A). 

****** 

“We are entirely unimpressed with the change in 
the position taken by appellant since the interference 
was terminated adverselv to him. (Joint Appendix 
326A) 

****** 

“Appellant’s testimony with respect to the use of 
a gas detector on jars of the returned drilling mud, 
which he tested at places other than at the top of the 
well, was held not to be a testing of the returning mud 
at the top of an oil well. Claim 12 recites the combina¬ 
tion of the gas detector with ‘the drilling mud return 
line of a rotarv rig . . . ’ Claim 12 can be fairlv inter- 
preted to require the use of a gas detector at an oil 
well in combination with means to conduct the gas 
from the returning mud to the gas detector. We find 

no indication in tiie decisions bv the Board of Inter- 

* 

ferenee Examiners or the Court of Customs and Pat¬ 
ent Appeals that a particular date was accorded to ap¬ 
pellant to show that he was the first inventor of the 
subject matter set forth in claim 12. (Emphasis by 
the Board of Appeals). 

Whether claim 12 is patentable to the party Hay¬ 
ward is immaterial. The claim is readable on the dis¬ 
closure in the Hayward patent. The records show that 
Hayward was accorded a prior date with respect to 
related subject matter. Claim 12 describes the ap- 
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paratus which is employed to carry out the method. We 
do not find claim 12 to be sufficiently distinct from the 
subject matter of the interference and the related dis¬ 
closure of Hayward. There is no conclusive evidence 
that appellant was the first inventor of the subject 
matter involved in this claim. The rejection of claims 
12 as being unpatentable to appellant will be sustained. 
(Joint Appendix 327A-328A) 

****** 

“The adjudication that the party Hayward, rather 
than appellant, is the first inventor of the subject 
matter involved in the interference, is final and res«*| 
a (ljudicata. 


“The fundamental concept of detecting the presence 
of gas in the returning mud used in the rotary drilling ^ 
of an oil or gas well, as set forth in the various claims, 
is disclosed in the Hayward patent which resultcd ,, ,| 
from the application involved in the interference. Such 
claims as are the same as the counts of the interference, 
or of substantially the same scope as said counts, are 
clearly unpatentable to appellant in view of the ad¬ 
verse decision in the interference. Likewise, claims 
which include no further patentable distinctions over 
the counts of the interference or the disclosure of the 
winning party, Hayward, on which the interfering sub-'* 
ject matter was based, are also unpatentable to appel¬ 
lant even though such distinctions represent variations 
not disclosed or claimed by the winning party. Before 
a second patent can be issued, it must he shown that 
the claims relate to subject matter which is patentable 
over the subject matter embraced in the patent granted* • 
to the party Hayward. We do not find the requisite 
patentable distinctions in appellant’s claims. The ac¬ 
tion of the Examiner in rejecting all the claims in¬ 
volved in this appeal is deemed to be proper and will “*[ 
be sustained.” (Joint Appendix 334A). 

A 

This decision by the Board of Appeals, affirming the Ex¬ 
aminer, and reaffirmed by the District Court is clearly cor¬ 
rect. 


< 


. In addition to the lack of merit of plaintiff’s case as 
found by each of the three tribunals below, there is a fur¬ 
ther and jurisdictional defect in plaintiff’s case in that 
l plaintiff failed to comply with the statutory requirements 
^of R. S. 4915. 

Finding of Fact No. 10 of the District Court reads: 

“10. Plaintiff Smith filed his original complaint on 
» January 11, 1952. The original complaint placed in is¬ 
sue, among others, all claims of Patent No. 2,489,ISO, 
which the Patent Office had on November 22, 1949, 
♦ granted to John T. Hayward, the intervenor herein. 
The original complaint was not amended to remove 
such claims from issue until April 13, 1953.” (Joint 
Appendix 343A). 

v Intervenor Hayward was an indispensable party to this 
statutory action. Since Hayward was not joined the Dis- 
( trict Court had no jurisdiction of the original action. The 
amended complaint was not filed until over a year after 
the expiration of the statutory period for bringing the ac¬ 
tion. Intervenor’s answer raised the jurisdictional ques- 
ion below (Joint Appendix 14A). However, the District 

* Court found that it had jurisdiction, Finding 17 (Joint Ap¬ 
pendix 344A). 

t This Court may desire to take cognizance of the juris¬ 
dictional question and pass on the issue as to whether the 
•doctrine, bottomed on wholly distinct facts, laid down by 
»this Court in Christensson v. Hogdal, 199 F. (2d) 402, is to 
j)e extended so as to permit perfection of a fatally defective 
cause of action, as to parties, in a statutory action long 
after expiration of the statutory period for institution of 
:*sucli an action or whether this Court desires to follow the 
^rule laid down by the Circuit Court of Appeals for the 
Seventh Circuit on the exact issue here presented in Klumb 
v. Roach et al., 151 F. (2d) 374, certiorari denied 66 Su- 

* preme Court 685, in which that Court expressly held, 


«> 


“the six months’ period provided by the section for 
bringing the action has expired and it is now too late jj 


for plaintiff to comply with such section.” (p. 3S1) J 


SUMMARY OF ARGUMENT 

Only one patent can issue for one invention. Where one* fl 


of two applicants is finally adjudicated to be the prior in¬ 
ventor and receives a patent for the commonly disclosed 
invention, the defeated applicant is disentitled to receive a 
second patent for patentably indistinct subject matter. 


ARGUMENT 


41 


The claims on appeal are patentably indistinct from the 
counts of Interference S1,S5S in which appellant was de¬ 
feated. (Joint Appendix, p. 149A and Findings 13, 14 and j 
15, pp. 343A, 344A). This is not a case in which the claims 
on appeal are for a patentably distinct invention from 
counts lost by appellants, as was the case in In re Long , 

23 C.C.P.A. 107S: S3 F. (2d) 45S, of appellant’s point 4. In 
the Long case the Court took occasion to point out, 


4k In said interference 58,260 Long’s instant appli¬ 
cation was not involved, but another application filed 1 


February 13, 1928, 


“It is conceded that, while the drawings in each of 
the applications involved in said interference 58,260* 
disclosed the broad subject-matter of the claims at bar, 
they showed a piston structure except as to the ‘con¬ 
traction-expansion’ feature, differing greatly from the* 
piston disclosed in the instant application, (p. 460) 


“It would not be inequitable to Evans or Day to give* 
Long something which Evans and Day could not have 
even if Long had never entered the Patent Office. Tliev, 
by their conduct, in effect having conceded, as we think* 
they have, that they were not the inventors of the sub¬ 
ject-matter here involved, should not be concerned 


with the question as to who is the first inventor of it. 




(p. 463) 


4 
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Xo comparable facts exist here. Indeed, the Trial Court 
found, 

* “12. The disclosure of the application of intervenor 
i Hayward, Serial Xo. 265,470, which was involved in 

Interference Xo. SI,858, and of Patent Xo. 2,489,180, 
which was granted thereon, is the same in substance as 
: the disclosure of the application of plaintiff Smith, 

Serial Xo. 230,274, here in suit, by which Smith was 

* represented in said interference.’’ (Joint Appendix 
343A) 

* Throughout his brief, and more particularly at pages 
. 20 and 23 thereof, appellant belabors Claim 12. Appel¬ 
lant’s contentions are in the teeth of the Findings of the 

v Trial Court and of the Patent Office Board of Appeals 

► where the latter expressly held: 

* “Claim 12 recites the combination of the gas detector 
, with ‘the drilling mud return line of a rotary rig . . . ’ 

Claim 12 can be fairly interpreted to require the use 
of a gas detector at an oil well in combination with 
means to conduct the gas from the returning mud to 
*■ the gas detector. We find no indication in the decisions 

} by the Board of Interference Examiners or the Court 

of Customs and Patent Appeals that a particular date 

* was acorded to appellant to show that he was the first 
. inventor of the subject matter set forth in claim 12. 

Whether claim 12 is patentable to the party Hay- 

* ward is immaterial. The claim is readable on the dis- 

» closure in the Hayward patent. The records show that 

Hayward was accorded a prior date with respect to 
related subject matter. Claim 12 describes the appa¬ 
ratus which is employed to carry out the method. We 
do not find claim 12 to be sufficiently distinct from the 

► subject matter of the interference and the related dis¬ 
closure of Hayward. There is no conclusive evidence 
that appellant was the first inventor of the subject 

► matter involved in this claim. The rejection of claim 
12 as being unpatentable to appellant will be sus¬ 
tained. (Joint Appendix 327A, 328A). 


► 
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The gravamen of appellant’s contentions appears at * 
page 5 of appellant’s brief in the following sentence: 

“Other claims which had been held allowable to * 
Smith prior to the declaration of interference, al- < 
though more limited in other respects, were not limited*, 
(as the interference counts were construed to be limi- j 
ted) to actual separation and detection of gas at the 
well site .” (Emphasis bv appellant). 

-4 

The claims before this Court on the instant appeal will 4 
be found at pages 57A to 61A of the Joint Appendix.* 
Claims 6 and S, contrary to appellant’s implication, call for 

“A method of warning the operator of a rotary drill¬ 
ing rig that gas is issuing from the well tore ...” * 

Claim 9 includes the specific step of 

“trapping the vapors issuing from the bore along with* 
the mud ...” j 

Claims 10 and 11 each call for 

“means to trap the gas issuing from the well with the 
drilling mud returns, means to burn the gas so 
trapped. . . ” 

As the Patent Office Board of Appeals expressly held, 
Claim 12 recites the combination of the gas detector with 
“the drilling mud return line of a rotary rig ...” (Joint • 
Appendix 327A). 

Claims 13 and 14 relate to a gas trap for the mud line. 
Claim 20 includes a step of causing gas rising with the re¬ 
turning mud to be drawn off from the mud before it es¬ 
capes to the atmosphere. Claim 21 requires a recording 
step for recording the changes to indicate the relative mud- 
gas ratio. 

Claim 27 requires the subjection of the mud to a reduced* 
pressure before it is discharged into the atmosphere. The 
same is true of Claim 30. Claim 28 includes a trap to en¬ 
courage the separation of the gas from the stream of cir- * 
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eulating mud. Claim 29 refers to a trap for receiving the 

- mud before it is admitted to the atmosphere. 

^ Thus every claim that appellant here seeks is indelibly 
tied to a method performed at the well site, consistent with 
y the stated objects of the Smith application (Joint Appen¬ 
dix 137A-13SA). Furthermore, appellant’s present con- 

- tentions are in the teeth of his insistent inter partes repre¬ 
sentations in Interference Xo. 81,S58 wherein he took the 

^position on October 27, 1945 that 

“Only a casual inspection of the two drawings of the 

* two applicants indicates clearly that the structure and 
operation of the two pieces of equipment are the 
same.” (Joint Appendix 32A) 

* 

In the interference before the Court of Customs and Pat¬ 
ent Appeals appellant’s brief included the bold-face head¬ 
ing, 

“Applications of Appellant Smith and Appellee Hay¬ 
ward are substantial^ identical.” (Joint Appendix 
32 A) 


r Appellant relies heavily on the cases of Ex parte Mc- 
►Cauley and In re Long which were distinguished by this 
Court in Daniels v. Coe, 116 F. (2d) 941, as follows: 

i . “In the McCauley case the winner of the preceding 
interference made no attempt to have the broader 
• claim put in issue because he stood in a fiduciary re- 
t lationship to the loser. In the Long case the winner 
of the preceding interference expressly stated that he 
* did not make the broader claim, . . . ” (p. 944) 

In the instant case no fiduciary relationship is involved 
and there lias been no indication at any time by Hayward 
^that he was not the inventor of all commonly disclosed pat¬ 
entable subject matter of the Smith and Hayward appli- 
cations. The record in the interference and the concurrent 
findings of the Patent Office and the Court of Customs and 
Patent Appeals showed that Hayward was in fact the first 
inventor of all the subject matter here involved. 


< 
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Under the facts of this case this Court’s decision in 
Daniels v. Coe is controlling wherein this Court, speaking “ 
through the late Chief Justice Vinson, then Associate Jus- 
tice of this Court, said, 

v 

“In any event, the Examiner, The Board of Appeal^ 
in the Patent Office, and the District Court have all 
held that claims 44, 46, 47, and 52 embody neither a 
method nor a material that constitutes a patentable 
distinction from those covered by the Robie patent.^ 
The question is one which the Patent Office is particu- „ 
larly qualified to answer. Moreover, as was said by 
this court in Abbott v. Coe, ‘The presumption that th£ 
Patent Office is right is reinforced, in the present case, . 
by the presumption that the trial court is right.’ 

Upon this record we cannot say that the Patent Of-* 
fice and the District Court are clearly wrong in their, 
determinations that claims 44, 46, 47, and 52 are un¬ 
patentable in light of the Robie patent. In our view* 
plaintiff is estopped from making claims 49 and 50. 
The judgment of the District Court dismissing plain 
tiff’s bill of complaint must be affirmed.” (pp. 944, 
945) 

CONCLUSION * 

Appellant’s contentions are devoid of support in fact or' 
law. The decision of the District Court is free from re* 
versible error and should be affirmed. 

Respectfully submitted, 

James P. Burns 
S50 Munsey Building ^ 
Washington 4, D. C. 

Attorney for Intervenor 

Vernon H. Doane 
Edward S. Irons 

850 Munsey Building " 

Washington 4, D. C. 4 

Of Counsel. 

April, 1954 * 
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United States (Emtrt of Appeals 

For the District of Columbia Circuit 


No. 12,031 


Alonzo L. Smith, Appellant 


Robert C. Watson, Commissioner of Patents, 
John T. Hayward, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 

The Brief for Appellee acknowledges (p. 11) that there 
can be “exceptions to the rule” of Blackford v. Wilder , 
28 App. D.C. 535, 1907 C.D. 491, in applying the doctrine 
of res judicata, or estoppel by judgment to decisions in 
Patent Office interferences. The decision in Blackford v. 
Wilder itself, in quoting from Corry & Barker v. Trout, 
1904 C.D. 144, 110 O.G. 306, recognized that there may 
be “special circumstances of the particular case which 
make it improper to apply the (interference) decision to 
the other claims presented”. 



The basic issue here presented is whether this case 
presents the “exceptional circumstances” or “special cir¬ 
cumstances” which render application of res judicata 
improper. The appellant submits that the Brief for the 
Commissioner and the Brief for the Intervenor each ap¬ 
proach the question from an artificial standpoint without 
considering fundamentals of res judicata. 

In the landmark case of Cromwell v. County of Sac, 
94 U.S. 351, 356, 24 L. Ed. 195, the Supreme Court 
pointed out that if a particular cause of action has been 
litigated, the judgment in that action shall thereafter be 
binding as to that cause of action and as to matters which 
were in fact litigated and which might have been liti¬ 
gated. The Supreme Court also pointed out that in the 
event a prior judgment is pleaded as controlling a second 
and different cause of action, the prior judgment is res 
judicata only to issues which were actually in issue and 
decided. This Court has recognized and followed this 
rule and expressed the thought that “there can be no 
sound authorities” which differ from it. Hinas v. Welch , 
57 App. D.C. 371, 23 F. 2d 979. 

Courts have long considered that 

“It is of the essence of estoppel by judgment that it 
is certain that the precise fact was determined by the 
former judgment” 

(De Sollar v. Hanscome, 158 U.S. 216, 221, 39 L. Ed. 
956. 

For this reason, in determining such an issue, Courts 
have looked at the prior proceeding to determine what 
matters may have been litigated and if there were sev¬ 
eral, endeavored to determine “upon which the judgment 
was rendered”. Russell v. Place , 94 U.S. 606, 608, 24 L. 
Ed. 214. 

No doubt it was in recognition of these general princi¬ 
ples of res judicata that this Court has recognized that 
there may be “special circumstances” which render ap- 



plication of the rule of res judicata inappropriate and 
inequitable. The Brief for the Appellant pointed out 
(pages 15-16) that “special circumstances” recognized by 
prior decisions included situations in which the winner of 
the interference made no attempt to have additional claims 
included in the interference; additional claims being 
sought by the applicant were unpatentable to the 
winner of the interference; and the loser of the 
interference had presented the claims being sought 
before the interference was declared. The Brief 
for the Commissioner (pp. 11-12) disagrees with this 
interpretation of the decision of this Court in Darnels v. 
Coe, 73 App. D.C. 54, 116 F. 2d 941. The appellant sub¬ 
mits that these were the controlling considerations men¬ 
tioned in the portion of this Courts opinion quoted on 
pages 15 and 16 of Appellant’s Brief and that it was the 
fact that the winner of the interference made no attempt 
to have broader claims put in issue which was controlling, 
and not the reason for his actions (fiduciary relationship) 
which the Commissioner stresses. Likewise this Court’s 
distinction of the Long case was based fundamentally 
upon the fact that the claim sought was unpatentable to 
Long because of intervening patents and not primarily 
upon any express admission of Long. 

The foregoing thoughts are substantiated by each of 
the decisions of this Court mentioned in the Commission¬ 
er’s Brief. 

In Blackford v. Wilder, 28 App. D.C. 535, 1907 C.D. 
491, as pointed out in Brief for Appellant, pages 13-15, 
determination of the second interference turned upon the 
identical feature of the reduction to practice upon which 
the first interference turned. The junior party made no 
effort to present broad claims until after he lost the first 
interference. The Court therefore held that he was “de¬ 
prived of the right to go back and amend by inserting 
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broader claims dominating those that were by that de¬ 
cision awarded to Blackford”. 

In re Marconi, 38 App. D.C. 286, 179 O.G. 577, (Brief 
for Appellee, pp. 9, 12-13) involved an appeal from re¬ 
jection of claims in a reissue application. At a time 
when Marconi had two applications on file, the later filed 
one became in interference with an application of Bab¬ 
cock. Marconi made no effort to broaden the interference 
to include his first filed application. Instead, while the 
interference was pending, he permitted his first filed ap¬ 
plication to issue with claims directed to the specific form 
of the invention disclosed. Marconi lost the interference. 
Thereafter he applied for a reissue seeking broad claims 
which would cover not only the specific form of his first 
filed application but also the specific form shown in his 
second application upon which claims had been awarded 
to Babcock. It was upon these facts that this Court held 
that the rule of Blackford v. Wilder applied. Again the 
case is an illustration of where the losing party in the 
interference did not bring forth his broad claims in time 
for them to have been included in the interference and 
where it was because of the actions of the losing party 
to the interference that those specific claims could not 
have been considered. 

The Commissioner (Brief, pp. 12-13) relies upon Cross 
v. Rushy, 42 App. D.C. 341. This case involved two in¬ 
terference proceedings. The first was between an appli¬ 
cation of one Rusbv and an application of Cross. At 
the time the interference was declared, Cross had an ear¬ 
lier filed application still pending but made no effort to 
present broad claims from it in the interference. Cross 
lost the interference. After Cross was issued a 
patent on his first application containing broad claims 
which dominated the issue of the first interference, 
Rusby copied the claim from the patent and brought 
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about the second interference. This Court held that the 
decision in the first interference was res judicata . Again, 
on the facts of the case, Cross failed to bring his broad 
claims to the attention of his adversary in the interfer¬ 
ence either by motion or by including them in the appli¬ 
cation involved in interference. The silence of Cross 
was likened by this Court to the amendment of claims 
in Blackford v. Wilder. 

The third decision by this Court mentioned in the Com¬ 
missioner’s Brief, is Daniels v. Coe, 73 App. D.C. 54, 116 
F. 2d 941. This case has been discussed in the Brief 
for Appellant (pp. 11, 15-16) and the Brief for the Com¬ 
missioner (pp. 11-12). In short, this Court held that the 
losing party in an interference was prevented by res 
judicata from subsequently amending his application to 
seek claims broader than those which he had lost in the 
interference. In its opinion, this Court distinguished 
prior decisions and treated as special circumstances these 
factors: (1) the losing party had presented the broader 
claims prior to the declaration of the interference; (2) 
the winning party made no attempt to put the broader 
claims in issue in the interference; and (3) the broader 
claim was unpatentable to the winning party because of 
intervening patent rights. These factors are each pres¬ 
ent here, plus the additional factor that the claims here 
sought, while broader than the interference counts in that 
they do not contain the specific limitation upon the basis 
of 'which appellant’s reduction to practice was rejected, 
do contain other limitations which cannot be met by 
Hayward, the winner of the interference. 

The decision of this Court in Ethyl Gasoline Corpora¬ 
tion v. Coe, 78 App. D.C. 233, 139 F. 2d 372, was cited in 
the Brief for Appellant (pp. 18-19) to illustrate appel¬ 
lant’s point that an estoppel or bar should not be applied 
linguistically, but should be based upon substance. The 
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Commissioner replies (pp. 13-14) that the decision does 
not support appellant’s contentions as to the scope of 
Blackford v. Wilder, nor permit appellant to refer to 
testimony in the interference “which, he alleges, makes 
out a case of priority for him, but which the Court of 
Customs and Patent Appeals found, does not”. Appel¬ 
lant submits that the Commissioner’s Brief makes the 
very error of which appellant here complains. The Ethyl 
Gasoline Corporation v. Coe case involved an estoppel, 
not by judgment, but for failure to make a suggested 
claim. This was pointed out in Appellant’s Brief. This 
Court in reversing the Patent Office said: 

“The extent of estoppel will depend, in the particu¬ 
lar case, upon how the suggested claim is drawn and 
for what reason it is refused by the applicant”. 

Appellant’s point is that, in determining whether it is 
estoppel by judgment in the interference case, attention 
should likewise be given to how the interference claims 
were drawn and for what reason they were denied to 
applicant. It is no answer for the Commissioner to 
charge that the appellant here asserts a “case of priority” 
which the Court of Customs and Patent Appeals denied. 
Appellant does not seek to retry priority of that which 
was determined in the interference. Appellant’s point is 
that in determining the issue of res judicata , attention 
should be given to claims involved in the interference 
and the reason that the Court of Customs and Patent 
Appeals found that appellant could not have them. In 
the interference appellant established that he was the 
first to use the general method but he was denied priority 
because limitations in the counts there involved were held 
to reouire that the separation and analysis of the gas be 
carried on “at the top of the well”, interpreted to mean 
at the site of the drilling rig. The appellant concedes 
that since such an adjudication has no bearing whatsoever 
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on priority of claims not containing that limitation, no 
estoppel should be applied. 

The next case upon which the Commissioner relies 
(Brief, p. 9) is United States Rubber Co. v. Coe, 79 App. 
D.C. 305, 146 F. 2d 315. This case is discussed in the 
Brief for appellant (pp. 10, 17) and is another example 
of the Blackford v. Wilder and Daniels v. Coe type of 
decision in which a party lost an interference and then 
went back to the Patent Office Examiner and sought by 
amended claims to recapture what he had lost. 

The next decision of this Court upon which the Com¬ 
missioner relies (Brief, p. 9) is Taylor v. Marzall, 90 
App. D.C. 350, 196 F. 2d 592. That case is not relevant 
to the present issue. It was an effort to retry, in a 4915 
action, the same issues which had previously been adjudi¬ 
cated by the Court of Customs and Patent Appeals in an 
interference. Westgate-Swn Harbor Co. v. Watson, 92 
App. D.C. 341, 206 F. 2d 458 (Commissioner’s Brief, p. 9) 
is inapplicable for the same reason. 

The Commissioner states (Brief, p. 14) that 

“The thing adjudicated in the interference is the in¬ 
vention common to the two applications”. 

This may be an accurate statement as to interferences in 
which, as the Commissioner suggests, the “representative 
counts” are involved. But it is not true in the present 
case. One of the “special circumstances” of this case, to 
which the Commissioner has made no reference, is the 
circumstance that the counts in the interference were such 
that the prior reduction to practice by appellant was in¬ 
effective even though he had the first reduction to practice 
and was the first to use a combustion type gas indicator 
to determine the presence or absence of gas in the mud 
returned from a well. 
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The Brief for Appellee (p. 14) asserts that Hayward 
has a housing to receive mud returns and would support 
the assertion by the statement that the Board of Ap¬ 
peals so found. The Board of Appeals so stated 
but it was wrong and so was the District Court 
in affirming it. Hayward describes his inverted cone 
as a ‘‘hollow gas collecting chamber 10, constructed 
of metal or other suitable rigid material” (Joint App. 
357A, col. 4, line 54). Hayward nowhere defines this as 
a housing or chamber to receive the mud returns but ex¬ 
plains that his inverted cone contains only air and gas 
(Joint App. 358A, col. 5, line 75). Appellant’s Brief (p. 
26) makes the point that Hayward could not make claims 
calling for “applying a sub-atmospheric pressure to the 
drilling fluid” or “subjecting the drilling fluid leaving the 
top of the well to sub-atmospheric pressure” because 
Hayward, the Commissioner and the District Court, in a 
4915 action brought by Hayward, all agreed that such 
was not Hayward’s invention. The Commissioner makes 
no answer to this except to say (Brief, p. 16) that since 
one of Hayward’s claims does call for “applying a gas¬ 
releasing force to the drilling fluid”, appellant could have 
made the point in the interference. This is no answer at 
all. Just how Hayward applies a gas-releasing force is 
indeed difficult to understand. In declaring the interfer¬ 
ence, the primary examiner was “at a loss” to understand 
it (Joint App. 256A) but, however Hayward accomplishes 
it, in view of the unequivocal position of the Commissioner, 
acquiesced in by Hayward after the District Court so 
ruled, it is certain that no claim of Hayward’s can be 
construed as including the use of sub-atmospheric pressure 
to cause gas to evolve from the fluid (Joint App. 307A- 
311 A). Smith so employed sub-atmospheric pressure long 
before Hayward’s conception and Smith disclosed it. 
Hayward cannot claim it. Claims including such limita¬ 
tion have been found allowable to Smith and there is 
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nothing in the interference determination which should 
deprive Smith of such claims. 

Finally the Brief for Appellee (p. 17) states that sub¬ 
jecting gas to combustion as a method of detecting gas 
“would seem to be the purport of the final limitation of 
each of the counts” of the interference. This is not 
sound. Each of claims 9, 21, 27 and 30 here sought, 
specifically call for detection of the gas by subjecting 
it to combustion. None of the interference counts con¬ 
tain such a limitation. The interference counts called 
merely for analyzing the gas with no limitation as to how 
this might be done (Joint App. 148A-150A). 

Respectfully submitted, 

Edward A. Haight, Esq. 

Haight, Goldstein & Haight 
The Rookery 
209 South LaSalle St. 
Chicago 4, Illinois 
Attorney for Appellant 

George R. Jones 

711 Fourteenth St., N. W. 

Washington 5, D. C. 

Of Cownsel 
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ROBERT C. WATSON, Commissioner of Patents, 
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Now comes Alonzo L. Smith, Appellant, by his attorneys, 
and respectfully petitions this Court for a rehearing on 
the order entered herein on January 27,1955, which affirmed 
the judgment of the District Court dismissing his complaint 
seeking issuance of a patent. The basis for the decision 
denying Smith a patent is that Smith was defeated in an 
interference proceeding and that decision is res judicata 
as to the claims Smith now seeks. By this appeal and by 
this petition for rehearing, Smith does not challenge the 
general rule that ordinarily an interference determination 
is res judicata as to the “subject matter” involved. The 





basis for this petition for rehearing is that the opinion 
of the Court indicates that Smith did not make wholly 
clear to the Court the exceptional circumstances of the 
present case which render the above mentioned general 
rule inapplicable. 

The “subject matter” here involved relates to method 
and apparatus for detection of gas in drilling fluid (in order 
to be warned of a possible blow-out and in order to locate 
desired gas or oil bearing formations) by separating the 
gas from the mud which has returned to the top of the well 
and analyzing the gas content. Several specific features 
include: 

1. Separation of the gas from the mud (in which it is 
tenaciously held) by the assistance of vacuum or reduced 
pressure on the mud; 

2. Analysis of the gas content by changing the elec¬ 
trical characteristics of an electric circuit by burning the 
gas in non-explosive form; 

3. Employment of specific apparatus; 

4. Conducting the separation and analysis at the well 
site as distinguished from a short distance away. 

The choice of counts in the declaration of the interfer¬ 
ence was most unfortunate from Smith’s standpoint. He 
endeavored to have additional counts added while the other 
party to the interference, Hayward, moved to dissolve 
(Jt. A 252-269). The counts which were selected for the 
interference were each held to be limited to feature 4 men¬ 
tioned above, i.e., separating and analyzing the gas at the 
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well site itself. Smith lost the interference because his re¬ 
duction to practice—prior to Hayward's conception—in¬ 
volved separation and analysis of the gas at a short dis¬ 
tance from the w’ell. Smith w’as not employed by an oil 
company, did not have the right to install equipment at the 
drilling rig, and so took mud samples a short distance away 
to a convenient location for separation and analysis (See 
Brief for Appellant, p. 5).* 

The record show's that so far as operability of the method 
is concerned, separation and analysis at the well site is 
immaterial. Even in commercial practice it is common to 
do this at a considerable distance from the well (Jt. A 26). 
However, because of the presence of the limitation in the 
counts wdiich were selected over Smith’s objection, Smith’s 
reduction to practice w’as held not to meet the counts. 

The other specific features of the “subject matter” w’ere 
not involved in the interference. Smith sought to include 
apparatus but Hayward could not make the claim. Smith 
w T as the first to employ vacuum to separate the gas from 
the mud and he had claims allowed to him calling for this; 
but Hayward did not disclose the use of a vacuum for this 
purpose and had expressly disclaimed it (See Brief for 
Appellant, pp. 6, 25-26). Also, Smith had employed the 
electrical method of gas detection by burning the gas in 
non-explosive form long before Hayward’s conception— 
but no counts including this limitation W’ere in issue. 

* We note a typographical error on page 4 of our Brief for Appellant, 
stating that Hayward’s conception was June 22, 1934. This should read 
June 22, 1938, which was after Smith had on more than one occasion 
employed the broad method of separating and analyzing the gas. 
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Thus it was that Smith, the senior party, who was first 
to file (Jt A 11S, 136), first to reduce the broad “subject 
matter’’ to practice (Jt A 152-162,171-177,181-190,192-193, 
199-200, 203-215, 21S-221, 224, 229-234, 237-244), and first 
to put his invention into commercial use (Jt. A 35, 247) lost 
the interference—because his reduction to practice was 
completed some hundreds of yards removed from the drill¬ 
ing rig, whereas Hayward, connected with an oil company, 
had access to a rig where he could do all of his work at the 
well site itself. 

This Court’s opinion of January 27, 1955 states that 
“on the record before us appellant cannot escape the thrust 
of” the general rule as res judicata proceedings. Appel¬ 
lant urges reconsideration and calls attention to the factors 
mentioned in Daniels v. Coe, 73 App. D. C. 54, 116 F. 2d 
941, which in previous cases have been held to distinguish 
the general rule. In the present case: all claims here sought 
were allowed to Smith prior to the interference; Smith has 
not endeavored to mend his hold after the interference, as 
in most of the cases involving res judicata; Hayward, who 
won the interference, made no attempt to have these addi¬ 
tional claims on the -truly significant additional features 
of the broad subject matter included in the interference; 
and the interference determination turned on a feature 
which is not of significance so far as operability or proof 
of the broad subject matter is concerned (See Brief for 
Appellant, pp. 15-16; and Reply Brief for Appellant, p. 5). 

This Court’s opinion of January 27, 1955 refers to ap¬ 
pellant’s argument that the interference cannot be res 
judicata as to claims which Hayward could not make and 
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mentions that appellant must rely upon the strength of 
his own cause and not on the weakness of his adversary’s, 
and further mentions that appellant does not here chal¬ 
lenge the validity of Hayward’s patent. Appellant does 
not feel he can in this proceeding challenge the validity of 
Hayward’s patent nor does appellant rely upon the weak¬ 
ness of Hayward’s patent. Appellant’s point is that the 
interference proceeding should not be held to have deter¬ 
mined a matter which could not have been in issue. 

Smith was ahead of Hayward and claims not limited to 
separation and analysis at the well site were already al¬ 
lowed to him prior to the interference. Had the interfer¬ 
ence been determined on the basis of counts which included 
limitation to the use of vacuum or reduced pressure, Smith 
was earlier and would have won. Had the interference 
been determined on the basis of counts limited to first use 
of analysis of the gas by burning it in non-explosive form 
and thereby changing the electrical characteristics of a 
circuit, Smith was earlier and would have won. Had the 
interference turned on patentability to the respective ap¬ 
plicants of apparatus claims, Smith was earlier and would 
have won. Under any of these circumstances, the “subject 
matter” would have been awarded to Smith. But since 
the interference turned upon the limitation that the sepa¬ 
ration and analysis be at the well site, a limitation without 
significance as to operability or utility, Hayward won. 
The Patent Office, which denied the interference counts 
to appellant because they contain the limitation to the well 
site, now takes the view that there is no patentable dis¬ 
tinction between those claims and the claims here sought, 


which do not contain that limitation but do contain sig¬ 
nificant limitations as to how the separation shall be accom¬ 
plished and how the analysis shall be performed. 

With respect to the Court's thought that “There can be 
no peaceful co-existence of patents covering the same sub¬ 
ject matter", attention is called to the situation in which 
an issued patent and an application are in interference. In 
the event that the applicant prevails and secures a patent, 
there are then two patents each containing one or more 
identical claims. No doubt in many such instances, the 
issuance of the two patents would not have occurred but 
for inadvertence in the Patent Office in granting the first 
patent. However, the applicant is not penalized and is 
not prevented from securing a patent on the ground that 
there would then be two patents on the same subject matter. 
Likewise in this case, the unfortunate selection of interfer¬ 
ence counts, to which appellant objected, should not penal¬ 
ize him. Moreover since the Hayward patent and the 
Smith patent would cover different operations, it is con¬ 
ceivable that Hayward could continue his analysis at the 
well site without using vacuum which he disclaimed, where¬ 
as Smith could continue operations using his invention re¬ 
moved from the well site employing vacuum to aid in the 
separation of the gas and burn the gas in non-explosive 
mixtures in order to analyze it. Each could use his own 
invention without infringing claims of the other. 

Appellant respectfully submits that at the minimum he 
is entitled to Claims 6, 8, 20, 27 and 30, each of which dis¬ 
tinguishes from Hayward's disclosure by including as an 
essential element reduction in pressure or drawing the gas 


off the mud. This feature not onlv is not disclosed bv Hav- 
ward, but was disclaimed by him. These claims also dis¬ 
tinguish from the interference counts in that they do not 
contain the limitation to the well site upon which the in¬ 
terference determination turned. 

Claims 27 and 30 are each additionally limited to detec¬ 
tion of the gas by subjecting it to combustion, a limitation 
which did not appear in the interference counts. These 
claims do not contain the limitation upon which the inter¬ 
ference turned. Claims 9 and 21 contain similar limitations. 
Reconsideration as to all of the foregoing claims is respect¬ 
fully urged on the grounds set forth above. Factors re¬ 
moving these claims from the general rule of res judicata 
have heretofore been recognized by this Court and were 
apparently not sufficiently emphasized by appellant be¬ 
cause this Court’s opinion does not discuss them. 

As to apparatus Claims 10,11, 12, 13, 14, 28 and 29, this 
Court’s opinion did give consideration by reference to 
Claim 12 and applicant merely makes the point that since 
no apparatus claim was involved in the interference, the 
interference determination should not be held to have de¬ 
termined that subject matter. 

Respectfully submitted, 

Edward A. Haight 
209 South La Salle Street 
Chicago 4, Illinois 

George R. Jones 
711 Fourteenth St. N. W. 
Washington 5, D. C. 

Attorneys for Appellant. 




I hereby certify that this Petition is presented in good 
faith and not for delay. 


George R. Jones 


Receipt of copy of the foregoing 
Petition is acknowledged this 
.dav of February, 1955. 

v m 7 


E. L. Reynolds 

Solicitor United States Patent Office 


Receipt of copy of the foregoing 
Petition is acknowledged this 
.day of February, 1955. 


James P. Burns, 
Counsel for Hayicard 
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ROBERT C. WATSON, Commissioner of Patents, 
JOHN T. HAYWARD, Appellees . 


Appeal from the United Slates District Court for the 

District of Columbia 


ANSWER BY APPELLEE HAYWARD TO APPEL¬ 
LANT'S PETITION FOR REHEARING 


Appellant’s contentions are bottomed on an utterly false 
implication, namely, that had broader claims been made 
the basis of interference counts between Smith and Hay¬ 
ward, appellant Smith would necessarily have prevailed. 
The fact is that appellant Smith was actually accorded no 
date of conception for any subject matter. The further 
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fact is that Hayward established by documentary evidence 
dates of invention of broader subject matter earlier than 
any corroborated date ever advanced in behalf of appel¬ 
lant Smith. This circumstance is recognized and adverted 
to in the decision of the Court of Customs and Patent Ap¬ 
peals, Smith v. Hayward, 176 F. 2d 914 (l.c. 922), where 
that Court points out: 

“Appellant (Smith) contends with respect to the 
first of the two contentions hereinbefore described that 
the board should have held that the taking of the sam¬ 
ples of the drilling mud in fruit jars and testing them, 
as practiced by appellant (Smith), constituted a re¬ 
duction to practice of the invention defined by each of 
the respective counts in issue. Appellee (Hayward) 
urges that if appellant (Smith) is correct in that con¬ 
tention, then the counts also embrace appellee’s (Hay¬ 
ward’s) practice of his bottle method, which has an 
earlier date than any acceptable date for appellant’s 
(Smith’s) fruit jar tests. 

“The board in rejecting the contentions of each of 
the parties with respect to the point in issue signifi¬ 
cantly stated, among other things hereinbefore set 
forth, that—‘Count 3 is a method of “continuously de¬ 
termining” the presence or absence of gas in the re¬ 
turning mud, and as we have pointed out with respect 
to Hayward’s early samples process, we do not believe 
that this limitation is satisfied by the repeated taking of 
samples with intervals between the samplings. * * * ’ ” 

Contrary to appellant’s implications, therefore, broader 
claims, had they been at issue, would have been awarded to 
appellee Hayward. 

Appellant’s petition is furthermore self-answering. At 
page 2 of his petition, appellant acknowledges that: “The 
‘subject matter’ here involved relates to method and ap¬ 
paratus for detection of gas in drilling fluid (in order to 
be warned of a possible blow-out and in order to locate 
desired gas or oil bearing formations) . . . .” In this ap¬ 
pellant is right. The claims before the Court appear at 
pages 57A to 61A of the Joint Appendix. 


Claims 6 and 8 call for: 


“A method of warning the operator of a rotary drill¬ 
ing rig that gas is issuing from the well bore . . . ” 

Claim 9 recites: 

“ . . . trapping the vapors issuing from the bore along 
with the mud . . . ” 

Claims 10 and 11 call for: 

“means to trap the gas issuing from the well with the 
drilling mud returns, means to burn the gas so trapped 

ft 


Claim 12 recites the combination of the gas detector with 
“the drilling mud return line of a rotary rig . . 

Claims 13 and 14 call for a gas trap for the mud line. 

Claim 20 includes a step of causing gas rising with the 
returning mud to be drawn off from the mud before it 
escapes to the atmosphere. 

Claim 21 requires a recording step for recording the 
changes to indicate the relative mud-gas ratio. 

Claims 27 and 30 require the subjection of the mud to a 
reduced pressure before it is discharged into the atmos¬ 
phere. 

Claim 28 includes a trap to encourage the separation of 
the gas from the stream of circulating mud. 

Claim 29 refers to a trap for receiving the mud before 
it is admitted to the atmosphere. 

However, when we turn to page 4 of appellant’s petition 
for rehearing, we find the concession that “his reduction 
to practice was completed some hundreds of yards removed 
from the drilling rig . . . ” The evidence actually is that 
Smith performed whatever fruit jar tests he made at his 
home. (Interference record, pages 401-402.) 

It is self-evident from an analysis of the claims before 
the Court that they, in common with the counts of the 
adjudicated interference, require performance of the 
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method at the well site in order to attain the objectives 
stated by appellant’s application (Joint Appendix 137 A- 
138A). That is why the Patent Office in declaring the inter¬ 
ference indicated that these very claims would be unpat¬ 
entable to the loser. 

Finally, appellant’s petition for rehearing presents noth¬ 
ing new and is merely appellant’s “oft told tale” pre¬ 
sented first to the Patent Office, then to the Court of Cus¬ 
toms and Patent Appeals, next to the District Court, and 
finally, fully briefed, argued and considered by this Court 
in the rendition of the decision of January 27, 1955. 

Inasmuch as the appellant’s petition is a mere reargu¬ 
ment of points fully briefed, argued and considered by this 
Court in reaching its original decision, the petition should 
be denied. 


Respectfully submitted, 

James P. Burns 
850 Munsey Building 
Washington 4, D. C. 
Attorney for Appellee Hayicard 

Vernon H. Doane 
Edward S. Irons 
S50 Munsey Building 
Washington 4, D. C. 

Of Counsel. 


Service of the foregoing Answer by Appellee Hayward 
to Appellant’s Petition for Rehearing is acknowledged this 
.day of February, 1955. 


George R. Jones 
Counsel for Smith 










